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As Her Majesty the Queen’s representative, it is my  pleasure to extend 
congratulations to the Court of Appeal of Alberta on the occasion of its 
Centennial.  Albertans, and all Canadians, are fortunate to live in a society 
that ensures peace, order and good government. We enjoy these tremendous 
privileges thanks to certain key principles, including the rule of law and an 
independent judiciary, that stand at the heart of our nation’s proud British 
heritage. I am honoured to recognize all of the men and women who have 
played a role in maintaining that important heritage through service to the 
Court of Appeal of Alberta over the past 100 years. I thank you for your 
great commitment to Crown and country and for your unyielding dedica-
tion to serving the greater good for the benefit of all citizens.

His Honour, Col. (Ret’d) the Honourable Donald S. Ethell,  
OC OMM AOE MSC CD LLD
Lieutenant Governor of Alberta
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FOREWORD

The true purpose of the law is not to abolish or restrain, but to 
preserve and enlarge freedom.

– John Locke, 1632–1704

One hundred years ago, in the midst of great 
provincial change and opportunity, the 
Alberta Court of Appeal came into being. 

Since inception, it has assisted in the administration 
of justice, provided an important route of appeal for 
Albertans and been empowered by the highest ideals 
of justice. Decisions of the Court of Appeal have been 
influential in the development of Alberta’s voice and 
felt across our nation. 

A number of cases that the Court of Appeal has ruled 
on have been pivotal to Alberta and Canada. In 1917, 
the Appellate Division of the Supreme Court of Alberta, 
this court’s predecessor, was the first to rule in R v Cyr 
that women could sit on the bench as magistrates. Cyr 
was a prelude to the landmark “Persons Case,” which 
confirmed that Canadian women had the same rights 
as Canadian men with respect to positions of political 
power.

The Alberta Court of Appeal was an important contrib-
utor to the early interpretation of the Canadian Charter 
of Rights and Freedom. In Hunter v Southam, the court was 
tasked with defining the Charter right to be free from 
unreasonable search and seizure. The Court of Appeal’s 
analysis and application were unanimously upheld by the 
Supreme Court of Canada, and to this day it is the foun-
dational case for interpreting section 8 of the Charter. 

In R v Big M Drug Mart, the majority of the Alberta 
Court of Appeal decision was upheld at the Supreme 

Court of Canada, marking the first decision on the 
Charter protection of religious freedoms. This decision 
helped create the groundwork for the Oakes test, which 
continues to guide our courts in their balancing of indi-
vidual rights and freedoms in a free and democratic 
society.

In the course of its 100 years of service to Albertans, the 
Alberta Court of Appeal has contributed to the reali-
zation of Canada’s vision for an equal, democratic, and 
free society. This commemorative book celebrates the 
Alberta Court of Appeal’s history and its dedication to 
the administration of justice in our province. 

I would like to acknowledge the Legal Archives Society 
of Alberta (LASA) for its role in the creation of this 
book. LASA initiated and managed the project, and 
worked closely with the writer, David Mittelstadt, the 
Court of Appeal, and others to develop a resource that 
provides valuable insight into the Court’s history. This 
project is an excellent example of LASA fulfilling its 
mission to preserve, promote, and understand the evolu-
tion of law and society in Alberta.

On behalf of all Albertans, I am honoured to congrat-
ulate the Alberta Court of Appeal on its first 100 years 
and recognize the important role it has had in shaping 
Alberta and Canadian society.

Alison M. Redford, QC
Premier of Alberta
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INTRODUCTION

History in illuminating the past, illuminates the present, 
and in illuminating the present, illuminates the future.

– Benjamin Cardozo1

On a sunny July day in 1918, a situation unprec-
edented in Canadian legal history arose in 
 Alberta. The army had refused, despite a writ 

of habeas corpus issued by the Appellate Division of the 
Supreme Court of Alberta, to produce several conscripts 
in court. In response, Chief Justice of  Alberta Horace 
Harvey ordered the sheriff of the court in  Calgary to pro-
ceed to the Sarcee military barracks and produce them, 
if necessary by force. As astonishing as this sounds today, 
the Court and the Canadian military seemed poised on 
the brink of armed confrontation, even as war raged in 
Europe. Harvey was not a man to back down in the face 
of a challenge to his authority. In addressing what the 
Court should do in response to the government’s failure 
to comply with the Court’s order, Harvey said:  

This Court is the highest Court of this province. It is duly 
and legally constituted for the purposes of protecting the 
legal rights of all persons who may come before it….

Upon this situation two courses are open to this Court. 
It can either abdicate its authority and functions and 
advise applicants to it for a redress of their wrongs and 
the protection of their legal rights that it is powerless… 
the consequence of which could scarcely mean anything 
less than anarchy or it may decide to continue to perform 
the duties with which it is entrusted for the purpose of 
guarding the rights of the subjects and not prove false to 
the oath of office which each member of it took….

There can be only one answer to the question, which way 
will this Court act? It will continue to perform its duties 
as it sees them, and will endeavour in so far as lies in its 
power to furnish protection to persons who apply to it to 
be permitted to exercise their legal rights.2

Harvey’s stirring words continue to resonate in the 
twenty-first century as courts and government spar over 
constitutionally protected rights and freedoms, national 
security, privacy and especially over what does – and 
does not – constitute reasonable limits on guaranteed 
rights in a free and democratic society.

Harvey’s fight with the Canadian army is just one dra-
matic anecdote from the history of the Alberta Court of 
Appeal. This book is a history of that Court, the highest 
court in the province’s judicial system. The head of the 
appeal court is the Chief Justice of Alberta. The Court 
occupies the top of the judicial hierarchy in Alberta. 
It has the power to reverse or affirm decisions made in 
the province’s trial courts and those courts must follow 
the appeal court’s pronouncements on the law. Today, 
only the Supreme Court of Canada (SCC) sits above the 
Court of Appeal. And since only a very tiny percentage 
of cases are appealed to the SCC, the Court is usually 
the final word on the law in the province.3

Given the Court’s prominent position, it might seem 
peculiar that not much has been written about it as an 
institution. While the Court’s jurisprudence has been 
dissected from time to time in law journals, no one has 

NORTH-WEST TERRITORIES COUNCIL MEETING, 1884. L–R: FREDDIE PINGLE; JUSTICE HUGH RICHARDSON; JAMES D.H. MACDOWALL; J.G. 

TURRIFF; LIEUTENANT-GOVERNOR EDGAR DEWDNEY; PASCAL BRELAND; JUSTICE JAMES F. MACLEOD; COLONEL A.G. IRVINE; FRANK OLIVER; 

JIM MCARA; J. CLAUDE HAMILTON; T. JACKSON; A.E. FORGET, CLERK OF THE ASSEMBLY; J.D. GEDDES. GLENBOW ARCHIVES, NA-3668-1.
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probed its history extensively.4 This is not surprising. 
Although the SCC has been well studied, that has not 
been so for other Canadian appeal courts. There is only 
one fully developed history of a provincial appellate 
court and several collections of essays on other courts, 
concentrating on jurisprudence.5 

This book aims to rectify the situation with a com-
prehensive treatment of the history of the Court. It 
examines the Court’s development as an institution; its 
jurisprudence; the background, personalities and legal 
perspectives of its judges; how the Court has fit into 
broader developments in the law and the evolving role 
of appellate courts; and how it has responded to, and 
reflected, societal changes. This history is intended to 
be accessible and interesting to a general reader, not only 
to lawyers, judges, law professors, and legal historians. 
In a time of increased public scrutiny of the courts, it 
is useful to provide the public with an insight into how 
and why courts function as they do. History can provide 
that insight.

Just How Old Is the Court? 
In approaching the Court’s history, the first question is 
simple but important: Just how old is the Court? There 
are several possible answers. The founding date could be 
1907, when the two-year-old province of Alberta estab-
lished the Supreme Court of Alberta, with five trial 
judges who met periodically to hear appeals. It could be 
1914, when the Court’s founding statute was amended to 
create a separate Appellate Division but with a rotating 
appeal court, with four of the Court’s judges, as selected 
by the judges themselves, sitting on appeals for the year. 
Or the date could be 1921, when further amendments 
created a separate Trial Division and provided that 
for each of the Trial Division and Appellate Division, 
there would be a roster of permanently assigned judges, 
all appointed by government, and with the head of the 
Appellate Division designated Chief Justice of Alberta. 
Or it could be 1979, when a new provincial statute cre-
ated the current Court of Appeal of Alberta, although 

no one would likely advance that date as a starting point. 
The date chosen to celebrate the Court’s one-hundredth 
anniversary is 1914, since that was the year in which a 
separate Appellate Division of the Supreme Court was 
created to hear appeals from trial judges. 

Each possible answer, however, marked a milestone 
in the Court’s development. One of them, the poorly 
drafted 1921 amendments, led to a lawsuit between two 
of the province’s most respected jurists to determine 
who was the real Chief Justice of Alberta. This improb-
able spectacle was not only the result of bruised egos; it 
also involved an issue of judicial independence. As this 
incident suggests, the story of the Court is rich and fas-
cinating. But a historical study also serves to help under-
stand the evolution of a crucial institution.

What Should a Review of the 
Court’s History Consider?
Courts are fundamental to the rule of law – the forum 
where disputes are solved between individuals, and 
between individuals and the state. Canadian courts, 
with long-standing traditions of judicial independence, 
are defenders of the rule of law and protectors of indi-
vidual rights and liberties, a bulwark of the state but also 
a countervailing influence against its power. Canadian 
judges have the crucial role, obviously, in how the law is 
applied, but less obviously, at least so far as the public is 
concerned, in how law is created. 

This book combines several different approaches to the 
history of Alberta’s appeal court, looking at institutional 
development, judicial biography, and jurisprudence. Of 
the three, institutional development might appear, at 
first blush, to be the least important historically. But 
this first impression would be wrong. 

Until quite recently, Canadian appeal courts (with the 
exception of the SCC) were simple organizations, con-
sisting of the judges, some judicial officers, and a few 
support staff. In Alberta, even that large a complement 
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did not exist until the 1970s. The most obvious orga-
nizational function – the policies and procedures for 
handling appeals – was sorted out in the early years of 
the Court and did not change for over fifty years. More 
recently, this situation has reversed. Since the late 1970s, 
the Court has made very long strides as an institution, 
as the work of appeal judges has become much more 
demanding and complex. 

The development of the Court institutionally is a cen-
tral topic for the later chapters in this book. Its impor-
tance cannot be overstated. It goes far beyond simply 
ensuring that high-calibre court processes and proce-
dures are in place. It extends to the role of a court of 
appeal in contemporary society and to the quality of the 
delivery of justice that the court offers to the citizens it 
serves. Fair and equal justice in Canada requires a strong 
and independent judiciary. And fair and equal justice is 
key to maintaining public trust and confidence on which 
rests the very foundation of a democracy: the rule of law.  

A court is generally the sum total of its judges, and 
judicial biography has a long tradition in common law 
countries. This has become more sophisticated in more 
recent years. Scholars now look not only at the life and 
contribution of individual judges but also the broader 
socio-economic background of the judiciary: who they 
are and where they came from. In Canada’s legal tra-
dition, judges strive to be impartial and unbiased, but 
their backgrounds still matter. Judges in Canada start 
out their careers as lawyers. Historically, they have been 
drawn from a small professional elite not representative 
of society, which has changed, but, some would argue, 
not dramatically, even today. Yet even with a degree of 
homogeneity, judges are different, bringing their par-
ticular life and professional experiences, and their per-
sonalities, to the exercise of their duties. One way the 
judiciary in Canada has evolved is the greater awareness, 
including among the judges themselves, of the influence 
of these factors even as judges do their duty. 

While trying to provide some insight into the court via 
its members, this aspect of the book also seeks to cap-
ture some of personality of Alberta’s appellate judges. 
The province of Alberta has contributed its share of 
accomplished, brilliant, and occasionally eccentric per-
sonalities to the bench. The early justices of appeal 
were frontier lawyers who acted as both trial and appeal 
judges. Some had a fondness for all-night poker games 
and whisky. The province’s first chief justice, Arthur 
Lewis Sifton, was a man of few words who often put his 
boots up on the bench and smoked a cigar while listen-
ing to counsels’ arguments. William “Daddy” Walsh 
made and lost a fortune in the Yukon gold rush and left 
the bench to become Alberta’s Lieutenant-Governor. 
Chief Justice Clinton Ford kept chickens at his Calgary 
residence. Milt Harradence was a flamboyant crim-
inal lawyer known for his sartorial elegance who flew 
vintage warplanes. The celebrated Alexander Andrew  
McGillivray, who might have become chief justice, had 
his career on the bench cut short by a heart attack. His 
son, the equally talented Bill McGillivray, later became 
Chief Justice of Alberta, only to die prematurely of a 
heart attack. 

The third, and perhaps most readily analyzed, aspect 
of the history of an appellate court is its jurisprudence. 
After all, the judgments are timeless, permanent records 
of another day, which speak for themselves. Since appeal 
courts spend their time considering law, it would be a 
thin history indeed if the Court’s decisions were not 
discussed. For appellate courts, the process of reach-
ing decisions is very much a reflection of their evolu-
tion. Because it is a collective process, how judges work 
together can, in turn, influence their jurisprudence. 

It is, however, a daunting prospect to analyze and com-
ment on a court’s jurisprudence. As one law professor 
has explained, it is nearly impossible to find meaning-
ful trends in the hundreds of decisions that an appellate 
court makes every year, in disparate areas of law, each 
with its own unique features.6 That said, a study of the 
Court’s judgments will still often show certain views of 
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the judges or their approach to legal problems and per-
mit some conclusions about their jurisprudence. In addi-
tion, the Court’s collective judgments can demonstrate 
where it stood in comparison to larger trends in the law 
and life. And, all too often, a provincial appellate court’s 
contributions to the law are overshadowed by a subse-
quent Supreme Court decision. This history is an oppor-
tunity to rectify that oversight. 

The jurisprudence of the Court includes landmark deci-
sions influential in Canadian law that benefited the lives 
of many Canadians. Over a decade before the Privy 
Council’s decision in the famous Persons case, Justice 
Charles A. Stuart declared in R v Cyr that women were 
persons capable of legally holding office.7 In Re Norton, 
the Court stood firm in defence of habeas corpus and 
ancient civil liberties.8 Decisions such as Borys and Turta 
laid down the bedrock foundations for Canadian oil and 
gas law.9 In the 1970s, the Court, drawn into constitu-
tional battles with decisions such as Reference re Natural 
Gas Export Tax, expressed principled statements of 
provincial rights in Canada’s federalist state.10 In that 
decade too, in Trueman v Trueman, the Court used the 
constructive trust to rectify inequities in outdated prop-
erty division laws, presaging the reform of matrimonial 
property laws not only in Alberta but across Canada.11 
R v Big M Drug Mart eliminated religious-based Sunday 
closure laws in Canada and helped breathe life into the 
Charter of Rights and Freedoms.12 Later, in Levesque and 
Birmingham, the Court’s guideline judgment on child 
support endorsed higher levels of child support for chil-
dren, and helped impel the federal government to imple-
ment national child support guidelines.13 

Capturing the Story of the Court 
Over One Hundred Years
Themes also emerge which can be used to examine the 
Court’s evolution in its first one hundred years. This book 
is organized chronologically, and most chapters roughly 
correspond to the tenure of each chief justice. Within 
each chapter, the Court’s development institutionally 

is discussed, especially its practices and procedures in 
the delivery of justice. The judges of that era are pro-
filed, with discussion of their judicial predilections as 
discernible in their reported judgments. Trends and 
developments in the Court’s jurisprudence are identified 
and analyzed. Each chapter also discusses a selection of 
decisions. These are not intended as a representative 
sample of the Court’s jurisprudence. Instead, they have 
been chosen because of their larger resonance for each 
era, sometimes because of the legal issues discussed, and 
sometimes because of the social, economic, or political 
developments involved, making these cases examples of 
how law and society are intertwined. And occasionally, 
an appeal is considered because it is a gripping story of 
the times.

CHAPTER ONE, “Antecedents,” is first intended to 
give the reader unfamiliar with legal history a short 
primer on appellate courts. The chapter then traces the 
development of law and courts in what would become 
Alberta up to the founding of the province in 1905. 
This discussion centres on the Supreme Court of the 
Northwest Territories (Territorial Court), which not 
only preceded, but largely became, the Supreme Court 
of Alberta (Supreme Court). The appellate practice of 
the Territorial Court is described in some detail since it 
is the ancestor of Alberta’s appeal court. 

CHAPTER TWO, “The Supreme Court of Alberta En 
Banc,” discusses the first fourteen years of the Supreme 
Court, from 1907 to 1921, during which time it sat en 
banc – in the whole – for appeals under two chief jus-
tices, A.L. Sifton and Horace Harvey. Previously Chief 
Justice of the Territorial Court, Sifton left the bench 
to become Premier of Alberta. Harvey then embarked 
on what would become a remarkable thirty-four year 
stint as Chief Justice of Alberta, broken into two sepa-
rate blocks of time. Harvey provided strong leadership, 
was a stalwart defender of judicial independence, and 
pushed to establish a separate appellate court, achieved 
in part in 1914 and with finality in 1921. Although him-
self a judicial conservative, Harvey’s court produced 
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some strikingly progressive and innovative judgments, 
addressing women’s rights, freedom of speech, and pro-
tection of civil liberties, thanks to imaginative judges 
such as Charles Stuart and Nicolas Beck. 

CHAPTER THREE, “Who is the Real Chief Justice of 
Alberta?”, is given over to the controversy that ensued 
in 1921 when the Supreme Court was reorganized to 
create a separate Trial Division, as well as an Appellate 
Division, with judges appointed permanently to each. 
Harvey was made Chief Justice of the newly created 
Trial Division, thus losing the title of Chief Justice of 
Alberta. David Lynch Scott was appointed Chief Justice 
of the Appellate Division and with it the title of Chief 
Justice of the province. The litigation that Harvey 
launched to reclaim the title is examined in detail, espe-
cially Harvey’s position that he was defending judicial 
independence. 

CHAPTER FOUR, ”The Harvey Era,” examines the 
twenty-five years of the Court after Harvey’s reappoint-
ment as Chief Justice of the Appellate Division in 1924. 
Through this period, Harvey was, for better and worse, 
the Court’s dominant figure in a time of judicial qui-
etism. Two outstanding jurists, Frank Ford and A.A. 
McGillivray, joined the Court but remained in Harvey’s 
shadow. The Court maintained a conservative char-
acter reflecting its Chief, as demonstrated in its reac-
tion to some of the social and political tensions of the 
Depression. The Court was drawn into the political scan-
dals that struck the ruling United Farmers of Alberta 
and struggled in its response to the social upheaval of 
the age. Like courts elsewhere, it responded to the pro-
tests of those disenfranchised through the Depression in 
a heavy-handed fashion that upheld the existing order. 
However, at the same time, the Court gave spirited sup-
port to traditional civil rights of individuals. 

CHAPTER FIVE, “Gushers, Leases and Liens,” starts 
with Harvey’s death shortly after the discovery of oil in 
central Alberta ushered in the province’s postwar eco-
nomic boom. This chapter covers the tenures of two 

chief justices, George Bligh O’Connor and Clifton Ford, 
who served from 1949 to 1957 and 1957 to 1961 respec-
tively. Ford had the unfortunate distinction of being 
the first Canadian chief justice to step down due to a 
new mandatory retirement age for judges, the first judi-
cial reform since Confederation. O’Connor and Ford 
headed an appellate bench that was deeply pragmatic. 
The primary challenge for the Court was the litigation 
arising from the oil boom, which created some unique 
legal problems requiring quick solutions to keep the rigs 
drilling. 

CHAPTER SIX, “Crime and Punishment,” covers the 
era of Chief Justice S. Bruce Smith from 1961 to 1974. 
This was perhaps the most parochial of Alberta’s appeal 
benches. Although the idiosyncratic Marshall Porter 
and thoughtful Horace Johnson provided some intellec-
tual heft, the Court was very much of an older, tradi-
tional order, content to continue the Court’s decades-old 
procedures despite the rapidly changing practice of law 
in Alberta. And while competent, the Court, like oth-
ers in Canada at the time, seemed adrift in responding 
to changing social mores and public demands for more 
transparency and accountability. The Court’s reaction in 
response to a major criminal justice issue – drug crimes 
– is instructive and indicative of the state of Canadian 
appeal courts in the 1960s. 

CHAPTER SEVEN, “Boom Times Again,” begins 
with the appointment in 1974 of a charismatic chief 
justice, William A. McGillivray. He was emblematic 
of the federal government’s new approach to judicial 
appointments, emphasizing merit over age-old patron-
age considerations. McGillivray’s court was quickly 
stacked with talented barristers, including one who was 
later appointed to the SCC. The judges of the Court, 
faced with a surge of litigation, also undertook a num-
ber of changes to its procedures and explored others in 
a burst of judicial creativity in court processes, strongly 
influenced by contact with American appellate prac-
tice. The Court found itself considering a great deal of 
constitutional law, something of a novelty after nearly 
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fifty years of relatively peaceful federal and provincial 
relations. McGillivray’s greatest contribution, how-
ever, was breathing new life into the Court’s traditions 
of collegiality. During McGillivray’s ten-year tenure, 
the Appellate Division formally became the Court of 
Appeal of Alberta. 

The tenure from 1985 to 1991 of McGillivray’s successor, 
James Herbert Laycraft, is the subject of CHAPTER 
EIGHT, “The Charter Court.” Possibly the best legal 
mind to sit as chief justice, Laycraft set new standards 
for judicial excellence for the Court. In many ways, his 
Court was a continuation of McGillivray’s, in person-
nel and outlook. Aside from his formidable powers as 
an appellate judge, Laycraft brought to his leadership 
an intense interest in the Court’s law-making role, one 
shared with several other judges. The Court was well 
positioned, in terms of talent and outlook, to tackle lit-
igation arising from the Charter of Rights and Freedoms. 
The Charter took Canadian judges into unfamiliar ter-
ritory, requiring them to weigh competing social and 
political values in a way never seen before in Canada. 

Finally, CHAPTERS NINE, “Fraser’s Historic Court” 
and TEN, “A Court Transformed” cover the two decades 
of the present incumbent, Catherine Anne Fraser, as 
chief justice. Her appointment was a historic milestone 
for the Canadian judiciary, followed soon by another, 
as her court became the first in Canada to achieve gen-
der parity. The dynamic Fraser proved to be the right 
person at the right time, remaking the Court for the 
twenty-first century, aggressively pursuing technology 
and the resources the Court required to keep abreast 
of increasingly difficult and complex litigation. A major 
figure in rethinking the nature of judicial independence 
in contemporary Canada, Fraser advocated for, and 
secured, greater administrative control over the Court 
budget and organization. She was a powerful proponent 
for a better-educated judiciary and was instrumental in 
building the necessary national consensus for judicial 
education on a wide range of social issues. During her 
era, the Court became much more diverse. Perhaps as 

a result of this, and perhaps because of the generational 
change in the Court, it was a court that understood that 
access to justice is about more than process and better 
procedures: it is about substance and the quality of the 
justice provided to people.  

Chapter Nine examines Fraser’s fight for greater inde-
pendence, improved judicial education, and enhanced 
transparency and accountability in the Court’s delivery 
of justice, with greater consideration given to the larger 
social, economic, and political context. Chapter Ten, 
meanwhile, highlights her continued efforts to modern-
ize court administration and use information technol-
ogy to improve the justice system. It also explores how 
the traditions of appellate judging have been impacted, 
as well as some of the manifest challenges facing the 
Court as it enters its second century. 

Change in Law and Society, 
and the Court’s History
From these chapters, several themes emerge. By far the 
most significant, dominating the Court’s history over 
its first one hundred years, is change. In this sense, the 
Court’s story is part of the changes in Canadian society 
over the last century. It is trite, but true nonetheless, that 
changes in the law are intimately connected to changes 
in society. When laws become outdated and no longer 
reflect social realities, then legislatures – but also courts 
– step in. At other times, new laws or modifications of 
existing laws bring about social transformations. The 
decisions of courts, both trial and appeal, reflect change, 
inspire change, try to keep up with change and some-
times lead change. The very way judges view, interpret, 
and apply the law is fundamentally a part of this process. 
The process is an evolutionary one; it is never finished. 
Appellate courts, a relatively modern invention, are part 
of that evolution, and play an instrumental role in how 
courts and judges apply and settle the law. Making sense 
of the evolution in how the courts work and the work of 
judging requires a historical perspective. 
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As the Court opened its first century as Alberta’s appeal 
court, the judicial system was essentially a closed, hierar-
chical one designed to resist change. This was not incon-
sistent with the attitudes and expectations of that era. 
But that resistance to change would eventually lead to 
problems on several fronts as Canadian society changed. 
As it did, the persistence of that resistance would itself 
be the catalyst for change, in part because the judicial 
resistance to change succeeded. And, because it did, it 
made the case for change in the judiciary and its role 
more compellingly than all the legitimate public and leg-
islative criticism could ever do.  

Looking back, it is not difficult now to understand why 
the roots of judicial resistance to change ran deep. That 
is the great advantage of being able to assess events 
through the lens of history long after they have occurred. 
And yet, when events happen that may signal a real dif-
ference for the future, they are often not recognized as 
significant even by the people involved. Typically, it is 
only with the passage of time that their final shape – and 
influence – are revealed. What, then, has the past one 
hundred years of the Court revealed? 

In the early decades of the Court’s existence, by both 
education and training, the judges were not inclined 
towards change, whether in the law or in their role in 
interpreting the law. Parliament was supreme. Lawyers 
were indoctrinated to this role. Indeed, that did not 
change in law schools in Canada until the Charter era 
began. In fact, prior to the adoption of the Charter, a 
number of lawyers resisted the concept of a written bill 
of rights, instead lauding the status quo. The emphasis 
in legal education was on “interests,” that is, on what a 
person had, and not on “rights” and what that person 
might be entitled to. The courts were there to enforce 
laws, not review them. There were exceptions but they 
had to be stunningly egregious before the courts would 
step in. Inequality in Canada existed. But for those in 
positions of authority, that inequality was often not seen 
or, if seen, not felt. 

By experience too, the judiciary were hands-off. Given 
their training, there was no perceived need to step in 
even when dealing with cases where the outcome was 
so unfair that it provoked strong public opposition. The 
rallying cry amongst the judiciary was one of “our hands 
are tied.” And they largely were.  

By temperament, the judiciary were disinclined to 
change. The legal profession then, and even now, tends 
to attract those who prefer the comfort of known struc-
tures and limitations. This dovetails with the attitude 
of the common law towards change. Its celebration of 
incremental change is both the common law’s greatest 
weakness and greatest strength. Its weakness lies in the 
fact that changes in the justice system can be frustrat-
ingly difficult to achieve. But its strength lies in the fact 
that it provides stability by minimizing extreme swings 
and unpredictability. It must also be said that incremen-
talism affected the SCC long before it reached the courts 
of appeal. Indeed, it was the primary prescription that 
the SCC gave as to how the appeal courts should behave. 

By social status, the judiciary were resistant to change. 
Many judges came from comparatively privileged 
backgrounds.

By structure, the judiciary was institutionally resistant 
to change. For decades, it remained strongly hierarchi-
cal in organization and operation. Challenging the sta-
tus quo was difficult under this governance structure. 
The overwhelming attitude among the judiciary to any 
calls for change was one of stand and defend.

And by gender, the judiciary was resistant to change. 
Until the late 1970s, it was virtually a male monopoly, 
one in which issues involving women or others not rep-
resented in judicial corridors were sometimes imbued 
with the kind of thinking that eventually attracted 
heavy public criticism. These were issues that the judges 
found difficult even to address. Equality rights often 
challenged deeply held personal beliefs – and mind-sets 
– and especially so on the gender front. Nor was there 
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any incentive to change, as it would threaten the status 
quo. And if this was the state of affairs, it was also attrib-
utable to the limited number of women and minorities 
in law.

Then came calls for change. Change came fast and 
furious on many fronts. World War II exposed many 
abuses in human rights. The civil rights movement in 
the United States brought issues of unfair discrimina-
tion to the fore. Many were called to account as pro-
found change swept across society and its institutions. 
Legislators passed human rights laws across Canada 
that focused on discrimination and disadvantage. The 
legal profession and judiciary were not immune to these 
changes and increasing challenges to the status quo. In 
fact, many judges rose above prevailing social pressures 
to step up in defence of human rights. 

Then came the Charter and women in large numbers, 
most of whom were baby boomers. And the relatively 
closed, comfortable world of the judiciary met real 
change. That included technological change, with bet-
ter reporting of court decisions, which led to more trans-
parency. No longer was there a safe hideout for poor 
judgments. Judicial education became available for new 
judges and seasoned veterans alike when the National 
Judicial Institute was created to offer education to fed-
erally appointed judges. That education later went 
beyond skills training and education in substantive law 
to include education on social issues. This considerably 
broadened judges’ knowledge base and also introduced 
judges to the emerging influence of international law. 
This all led in turn to more exchanges between courts 
nationally and internationally. 

There would be conflicts and clashes among judges of 
the Court, most of them behind closed doors. But those 
disputes would be ironed out and edges softened as the 
Court, like other appeal courts, did its best to cope with 
change. In the composition of the judiciary. In its rela-
tionship to government. In the effects of technology. 
In changing public expectations and demands for more 

accountability and transparency. In new internal gover-
nance structures. In increased complexity in cases. In 
the need for better judgments. In changes in the courts’ 
operations like judicial dispute resolution. And above 
all, in the new role of the judiciary as defender of consti-
tutional rights. All of these changes would lead in turn 
to improvements in the delivery of justice by Alberta’s 
appeal court, and the enhancement of public trust and 
confidence on which the rule of law depends. 

Other Themes 
Through all this change, the Court has developed cer-
tain characteristics and traditions that inform its his-
tory. One is independence: this history begins and ends 
with chief justices strongly dedicated to the constitu-
tional principle of judicial independence. Although judi-
cial independence has not been an issue through most of 
the Court’s history, when it was the Court was quick to 
defend this principle on which the rule of law depends. 

Pragmatism has been another defining characteristic of 
the Court over its hundred years. In the Court’s early 
incarnation, it demonstrated some flexibility with the 
law, reflecting the outlook of men and women building 
what they saw as a new society on the frontiers, and it 
left a mark. While Alberta’s Court of Appeal has not 
been eager to explore the wild frontiers of jurispru-
dence, equally, it has rarely succumbed to dry formal-
ism. A pragmatic streak has always existed on the Court, 
making it amenable to change and creating a concern 
for fairness over correctness, even in periods of judicial 
conservatism. 

All courts would say that their jurisprudence is about 
fairness, but this quality has gone hand in hand with 
pragmatism in a profound way with the Alberta Court. 
In its decisions, the Court has generally focused on the 
litigants first, seeking to give them their due. But it has 
also been very much alive to the wider implications 
flowing from its decisions. In criminal law, although the 
Court has long had a “law and order” reputation, there 
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have always been voices on the Court speaking out as 
defenders of rights and freedoms. As a Court, its mem-
bers have been quick to identify substantive abuses of 
individual liberty. This is easily connected to the exis-
tence, perhaps somewhat of a cliché, of a robust indi-
vidualism in the province. As a consequence, it is also 
possible to identify a persistent streak of libertarianism 
ebbing and flowing through the Court.  

In addition, the Court has enjoyed great collegiality. 
All appellate courts are collegial in nature, with a panel 
of judges hearing and deciding appeals. Judges have to 
work together, which may sound straightforward. But 
in reality, it can be a fraught exercise. With judges 
trained in the adversarial tradition, usually highly intel-
ligent, and frequently very independent, it is easy to see 
why they could sometimes clash intellectually and oth-
erwise. Creating a collegial atmosphere is essential if 
divisive fallout from otherwise inevitable clashes is to 
be avoided. While no one expects judges to be friends, 
necessarily, part of the collegiality equation is the social 
atmosphere. 

Alberta’s Court has generally had a tradition of strong 
collegiality. While there has been waxing and waning of 
bonds as the Court’s leadership and personnel changed, 
there has been, with one famous exception, little con-
flict. And this despite the fact that Alberta’s Court has 
contended with a unique challenge to collegiality caused 
by the judges being split between the two primary cit-
ies in the province, Edmonton and Calgary. Because of 
this reality, the Court has always been conscious of the 
importance of collegiality, perhaps beyond most other 
Canadian appellate courts, and has taken steps to culti-
vate and nurture it. 

And finally, through the years, the Court has reflected 
larger developments in Canadian appellate courts and 
jurisprudence. At the same time, it has had its own pecu-
liarities and idiosyncrasies unique to the province. And 
therein lies some of the usefulness of this book. Through 
the storied history of the Court, a picture emerges of 

how one appellate court has evolved in Canada, a pic-
ture that can be compared to other provinces as their 
court histories are written. Alberta’s portrait celebrates 
the dedicated men and women who undertook a noble 
and difficult task and their efforts to provide fair and 
equal justice for all.
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CHAPTER 1

A N T E C E D E N T S

The best place to begin the history of the Alberta Court of Appeal is 
with what came before. The Court did not spring fully formed from 
the ether but was the culmination of two chains of development. The 
first was the evolution of appellate courts generally, which ultimately 
began in medieval England but was primarily a development of the 

nineteenth century. The other chain was the growth of legal institutions in western 
Canada, stretching back to the first permanent European presence. Justice J.W. “Buzz” 
McClung, in his short history of the Court, argued that its “DNA” included the land 
grant to the Hudson’s Bay Company in 1670 and everything up to the formation of the 
province of Alberta in 1905.2

While fascinating, the pre-Confederation legal history of what is now western Canada 
is tangential to Alberta’s appeal court. The Court’s history arguably began with the 
Supreme Court of the Northwest Territories. Established in 1886, the Territorial 
Court’s jurisdiction extended over a vast swath of territory, including what is now 
Alberta. Thus, it is very germane to any discussion of Alberta’s appellate court. For its 
personnel, rules, procedures, and outlook, the Supreme Court of Alberta created in 
1907 owed much to the court that preceded it. The Territorial Court in turn had its 
roots in the regime of stipendiary magistrates that preceded it, and it is worth explor-
ing this evolution, after a short introduction to appellate courts. 

A Short Primer on Appellate Courts 
Most people intuitively understand the basic function of an appeal court: to examine a 
trial court’s decision, affirm it if correct, and either modify it or order a new trial if the 
decision is not correct. This seems a logical and necessary part of the justice system. 
However, appellate courts and a broad-ranging right to appeal are actually relatively recent 
additions to common law jurisdictions such as Canada that derived their legal systems  

The law embodies the stories of a nation’s development through many centuries, and it cannot 
be dealt with as if it contained only the axioms and corollaries of a book of mathematics.1
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from England.3 Alberta’s predecessor courts came into 
being not long after true appeal courts first appeared.

In the common law, there was no right of appeal. As one 
author put it, somewhat tongue in cheek, “judges pre-
sided and juries decided and that was that.”4 The best 
an unhappy litigant could do was petition the king to 
intervene. By the eighteenth century, some measures 
had evolved in English common law to challenge a trial 
decision in civil actions. But these were limited and 
expensive and not nearly equivalent to the modern right 
to appeal, while in criminal law there remained essen-
tially no appeals, aside from a petition for clemency. 
Great Britain first established what might be recog-
nized as a modern appeal court in 1851. Further reforms 
were carried out in the Judicature Acts of 1873 and 1875, 
which established a fully developed appellate court sys-
tem, although interestingly there was still no full right 
of criminal appeal. 

The appellate courts in England had their powers and 
jurisdiction spelled out in their establishing statutes. 
Thus, appeal courts are sometimes referred to as stat-
utory courts. The government chose to define the pow-
ers of the appeal courts quite broadly. However, the 
new appeal courts, through either formal rules or infor-
mal practices, still restricted their scope of review, in 
order to prevent appeals from simply being new trials. 
Another innovation was that the judges on most of the 
new appeal courts did nothing but hear appeals, instead 
of being trial judges who spent some of their time 
doing so. The House of Lords was the ultimate court of 
appeal in the United Kingdom, and in 1833, the Judicial 
Committee of the Privy Council was established as the 
final appeal court for the colonies. 

The New World
Ironically, Canada and the United States were quicker 
to create courts of appeal than England, the birthplace 
of the common law. Developments in the United States 
were relevant to Canadian courts. The American colo-
nies had developed inferior and superior courts which 

became the state courts after independence, each with 
a supreme court with appellate powers.5 Later, federal 
circuit courts were established, and by the end of the 
nineteenth century, most states and also the federal 
circuits had established permanent appeal courts. The 
1787 Constitution included a Supreme Court of the 
United States. This was not only the ultimate court of 
review but also a full-time appeal court, a new innova-
tion. In a famous 1803 decision, Marbury v. Madison, the 
US Supreme Court made itself the interpreter of the 
American Constitution and assumed broad powers to 
disallow laws. 

By the late nineteenth and early twentieth centuries, 
American appeal courts had also established several 
practices that influenced the development of Canadian 
appeal courts. British appellate courts relied on oral 
presentation. Barristers argued for or against an appeal 
in front of the judges who had no knowledge of the 
case beforehand. American courts decided this was 
too time-consuming. Starting with the United States 
Supreme Court in 1849, lawyers were expected to pro-
vide a “brief” which summarized what the appeal was 
about, the grounds of appeal, and the arguments of the 
lawyer.6 This way, the judges knew at least the basics 
before the hearing. At the same time, the US Supreme 
Court started to limit the time allowed for arguments. 
American judges also tended to write their decisions 
while British judges usually gave them orally from the 
bench. In Britain, the practice developed of significant 
decisions being “reported,” that is, someone transcribed 
the judge’s remarks and published them, which aided 
in establishing precedents. Nevertheless, in the earlier 
days, American judges provided a more efficient and 
probably more accurate record. 

The Canadian Approach
Canada, as is often the case, looked to mother country 
England but also imitated America. Courts were rudi-
mentary in the earliest years of British North America 
but quickly evolved. Nova Scotia was the first to set up 
duly constituted courts in the eighteenth century. Upper 
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and Lower Canada, as the two most populous regions, 
were the first to establish proper appeal courts – in 1849, 
Upper Canada created the Court of Error and Appeal.7 
After 1867 and Confederation, the British North America 
Act split control over the administration of justice 
between the federal and provincial governments.8 The 
central government had the power to appoint judges 
to all superior courts but the provinces established and 
administered these courts. Until the twentieth century, 
only Ontario and Quebec had dedicated appeal courts. 
In other provinces, the trial court sitting en banc or “full 
bench” was the appeal court: the trial judges would meet 
and together decide on appeals. The power and jurisdic-
tion to hear appeals were generally similar. 

The BNA Act also allowed the federal government to set 
up a “general court of appeal” that would have author-
ity over all the provincial court systems. Thus, the 
Supreme Court of Canada (SCC) was created in 1875. 
However, until 1933 for criminal appeals and 1949 for 
civil appeals, the SCC was an intermediate court. The 
Judicial Committee of the Privy Council, made up of 
the law lords from the House of Lords, remained the 
ultimate court of appeal for most of Britain’s former col-
onies even after they became independent. Appeals from 
a Supreme Court decision could be taken to the Privy 
Council with its leave. The SCC could also be bypassed 
entirely in favour of the Committee, which significantly 
diminished the former’s authority and prestige. 

By the late nineteenth century, the appeal process in 
Canada had taken on most of its modern shape. Whether 
trial judges sitting en banc or judges of an appeal court, 
it was accepted that at least several judges should hear 
an appeal and then come to a consensus decision on 
allowing, partially allowing, or denying the appeal, 
based on majority vote. It was understood that a judge 
was  entitled to dissent from the majority of the panel or 
agree with the disposition of the appeal but for different 
reasons. Civil litigants were generally allowed to appeal 
any judgment or order of a trial court, and the appeal 
court had broad powers of remedy, including ordering 

a retrial, substituting their own decision, changing part 
of the judgment, and so on. Criminal appeals were more 
circumscribed. The federal government, given control 
of criminal law in the BNA Act, set the scope and juris-
diction of criminal appeals in the Criminal Code, and, fol-
lowing English practice, those appeals remained limited 
until 1923. 

Canadian appellate practice was similar to English but 
with American influence. The oral tradition remained 
strong in Canadian appellate courts: argument before 
the appeal panel was the heart of the appeal and appeal 
judges gave most of their judgments extemporaneously 
“from the bench,” at or shortly after a hearing. However, 
for more significant or difficult appeals, such as when 
a new precedent might be set, Canadian judges would 
“reserve” their decision and later issue a written judg-
ment. In Alberta, the courts early on required counsel 
to provide a record of the trial and a factum before their 
hearing. The factum was similar to the American brief, 
setting out the reasons for appeal and the relevant case 
law, that is, the precedents, and legal authorities, if any, 
to support their position. This, however, was not neces-
sarily the same in other provinces.9 

The Appellate Role: Review and Restraint
The powers of Canadian appellate courts were 
  wideranging, but in practice these courts applied some 
principles to limit appellate review. One principle was 
not to retry cases: the primary role of the appellate 
court was to ensure there had been no serious errors and 
see that the law had been properly applied. Appellate 
judges were supposed to defer to the trial judge (and 
jury) particularly about findings of fact, as first-hand 
experience of the witnesses and evidence was consid-
ered a significant advantage in ascertaining the facts in 
a case. Appellate judges were also expected to exercise 
restraint in changing trial decisions in the absence of 
error simply because they might have reached a differ-
ent conclusion. These principles were often honoured 
more in the breach than the observance, at both the 
level of provincial appeal courts and even the SCC. More 
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recently, these principles governing the scope of appeals 
are called standards of review, a guide as to when appel-
late intervention is appropriate and permissible. The 
restraint of appellate courts was pragmatic: limits on 
appellate inquiry helped discourage automatic appeals 
and kept case lists manageable.

Appellate Courts as Lawmakers
Appeal courts also took on a crucial role in “settling” 
the law, that is, clarifying or deciding on the proper 
interpretation or application of the law, whether stat-
ute or “judge-made,” meaning precedents from previous 
decisions. This was a natural consequence of the review 
function of appellate courts. As the “higher” court, the 
appellate decision was binding on all the trial courts 
below. Appeal courts thus had a policing role, reconcil-
ing inconsistent trial decisions, making certain that trial 
judges followed precedent, and preventing overly radical 
departures from existing law but also giving approval to 
new interpretations of the law. 

Appeal courts were well placed as well to note anti-
quated and ineffective laws and nudge judge-made case 
law or alert a legislature about a problem. Sometimes, 
courts flirted with public policy when changing the law. 
Ironically, the establishment of appeal courts coincided 
with the rise of what is often called legal formalism.10 In 
response to the rapid expansion of statute law, judges 
were discouraged from broad interpretation or bold 
changes to law, instead deferring to legislatures. More 
latterly, many judges have come to explicitly acknowl-
edge that larger societal consequences have a place in 
judicial decision making, a development spurred on in 
Canada by the Charter of Rights and Freedoms. This has 
not been without controversy and has certainly brought 
courts under greater public scrutiny, which is arguably 
a good thing. 

The preceding has been only a short primer on appellate 
courts and their function. More will be discussed but 
in the framework of the history of Alberta’s appellate 
court, which had its roots in a chain of legal institutions 

leading up to the establishment of the Supreme Court 
of Alberta in 1907. 

Antecedents of Alberta’s Appeal Court
Alberta’s appellate court in its earliest form owed a great 
deal to the Supreme Court of the Northwest Territories, 
the Territorial Court. Four of the five judges of the 
Supreme Court of Alberta established in 1907 had been 
on the previous bench, and much of the Territorial 
Court’s practice, jurisprudence, and outlook was 
adopted with little change. To understand the history of 
Alberta’s appellate court, it is necessary to step back in 
time beyond its immediate predecessor, the Territorial 
Court, to the Territorial Court’s predecessors, the sti-
pendiary magistrates and the very first appeal court for 
the territory that became Alberta, namely the Court of 
Queen’s Bench in Manitoba. The story begins shortly 
after Confederation, in 1869, when the new Dominion of 
Canada acquired Rupert’s Land from the Hudson’s Bay 
Company (HBC), a vast swath of lands that became the 
North-West Territories, including modern-day Alberta. 
Over the next twenty-five years, judicial machinery was 
gradually built up in the Territories, culminating in the 
establishment of the Supreme Court of North-West 
Territories in 1886. 

The Stipendiary Magistrates:  
Law and Order Comes to the West
For the Canadian government, the state of law and order 
in the newly acquired HBC lands was an immediate 
concern, especially in the wake of the 1870 Manitoba 
Rebellion. An adventurous army captain, William 
Francis Butler, undertook a fact-finding tour of the 
Territories and wrote a report for Prime Minister John 
A. Macdonald describing the depredations of American 
whisky traders and enumerated crimes unsolved and 
unpunished: “the institutions of law and order, as under-
stood in civilized communities, are wholly unknown in 
the regions of the Saskatchewan.”11 The captain recom-
mended the formation of a force of mounted men for 
policing duties and police magistrates to hold courts, 

LT. COLONEL HUGH RICHARDSON, CA. 1905. SASKATCHEWAN ARCHIVES, R-B1400-1. 
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assisted by local justices of the peace. Spurred on by the 
Cypress Hills massacre, in 1873 Parliament passed An 
Act respecting the Administration of Justice, and for the estab-
lishment of a Police Force in the North West Territories.12 The 
Act created the North West Mounted Police (NWMP) 
and a system of salaried stipendiary magistrates for the 
Territories. 

The stipendiary magistrates, full-time salaried judges 
appointed by the federal government, were similar to 
the police magistrates found elsewhere in Canada who 
dealt with minor criminal offences. The 1873 Act limited 
the criminal jurisdiction of the stipendiary magistrates 
primarily to summary conviction offences. Serious crim-
inal charges, such as murder, were tried in Manitoba’s 
superior court, created in 1870 when Manitoba became a 

province. One unusual aspect of the legislation was that 
the Commissioner and Superintendents of the NWMP 
were ex officio (by virtue of their office) justices of the 
peace, and an amendment in 1874 gave the Commissioner 
the same judicial powers as a stipendiary magistrate. In 
the absence of sufficient civilian justices and judges, the 
Mounties did the job themselves: the police arrested, 
prosecuted and tried suspects, and acted as their jailers. 
It was an unprecedented arrangement for a democratic, 
common law nation, but remarkably it seemed to func-
tion without much abuse.13 

The First Stipendiaries  
and Development of Their Jurisdiction
It was not until 1875 that the first civilian stipendi-
ary magistrate was appointed. He was Matthew Ryan, 

“KAMINETOSOCAK” FARM IN WINTER, LACOMBE, ALBERTA, 

FEBRUARY 1895. GLENBOW ARCHIVES, NC-22-55.
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formerly an enumerator of the Métis. Colonel James 
Farquharson Macleod became the second in 1876. 
Six months later, he was made Commissioner of the 
NWMP, continuing his judicial duties by virtue of that 
position before resigning in 1880 to become a full-time 
judge once again. Hugh Richardson was appointed in 
October 1876 to bring the number to three. By the time 
Richardson was appointed, the judicial powers of the 
stipendiary magistrates had expanded, and they were 
steadily increased over the next ten years. 

An 1877 Act made the magistrate’s court a “court of 
record” and conferred on it limited civil jurisdiction.14 
In 1880, another amendment allowed a stipendiary mag-
istrate sitting with a justice of the peace and a jury to 
try capital crimes. The amendment also required the 
stipendiary magistrates to be members of the bar of 
at least five years’ good standing. The increases in the 
criminal jurisdiction reflected the Dominion’s growing 
confidence in the ability of the magistrates. Ryan was 
a disappointment and dismissed in 1881, but Macleod 
and Richardson were excellent. Ryan’s able replace-
ment, Charles Borromée Rouleau, had already served as 
a police magistrate near Ottawa. 

The stipendiary magistrates had extra-judicial duties, 
sitting on the Legislative Council for the Territories 
and lending their legal training to the drafting of stat-
utes, known as ordinances, drawn up by the Council. 
Indeed, Hugh Richardson may have drafted many of the 
ordinances. This included the ordinances on civil jus-
tice, which prescribed the first rules of court and gov-
erned civil procedure. Like the provinces, as set out in 
s. 92 of the BNA Act, the territorial government nomi-
nally had responsibility for the administration of justice, 
including the establishment of courts. The Lieutenant-
Governor for the Territories established and amended 
the judicial districts and governed the time and places 
of sitting (initially, the magistrates determined this) and 
even the name of the court. After judicial districts were 
first delineated, the magistrates were styled the “District 

Court.” In 1884, it became the “High Court of Justice” 
and the magistrates were styled judges. 

The life of the stipendiaries was hard, and their salary 
of $3,000 per annum, comparable to that of police mag-
istrates elsewhere, was scarcely adequate for the trials 
of office. In the early days, while the work of the court 
was not overwhelming, the travel conditions were very 
difficult.15 Their districts were huge and the stipendiar-
ies traveled by dogsled in the winter and horseback or 
wagon in the summer. They might be forced to sleep 
under the stars, even in the bitter cold, since hotels and 
stopping places were few and far between. Facilities for 
court were almost always makeshift. Court might take 
place in a schoolhouse, a NWMP barracks, a church, or 
even a frame and canvas hotel. Colonel Macleod would 
later boast of holding court on the back of a wagon on 
the open prairie. Later, with the advent of the Canadian 
Pacific Railway and more settlement, travel became 
easier and facilities better, but then the court lists 
burgeoned. 

Appeals to Manitoba’s  
Court of Queen’s Bench En Banc
In 1880, the Dominion government gave the North-
West Territories, and thus the area that would become 
Alberta, its first appellate court – the Court of Queen’s 
Bench in Manitoba, sitting en banc.16 This was the near-
est superior court to the Territories in terms of practi-
cable travel. The right to appeal given the Territories 
was more limited than in the established provinces. For 
criminal cases, only convictions where the punishment 
was death could be appealed; the court could order a 
new trial or uphold the conviction. Civil appeals were 
broader, with a right to appeal decisions involving real 
property or valued more than $500 for tort and $1,000 
for contracts, the limit of the stipendiaries’ summary 
power of judgment. Once again, a new trial could be 
ordered or the original decision upheld. The Manitoba 
Queen’s Bench decision could be further appealed to the 
SCC and, ultimately, the Privy Council in England.
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The Trial of Louis Riel
The treason trial of Louis Riel was a test of this sys-
tem. Riel had returned from exile in the United States to 
lead the Cree and Métis in what became the Northwest 
Rebellion. After the rebellion was suppressed, Riel sur-
rendered and was put on trial for treason. He came before 
Hugh Richardson and a jury of six in Regina on July 20, 
1885. A future chief justice of the SCC defended Riel, 
while the prosecutor, David Lynch Scott, later became 
chief justice of Alberta. Riel was found guilty after a 
last-ditch defence (which Riel resisted) of  insanity. The 
conviction automatically meant a sentence of death. 
However, the jury could, and did, recommend mercy. 

Riel’s conviction for treason and murder was appealed 
to the Manitoba Court of Queen’s Bench. There were 
charges from Riel’s sympathizers, especially in Quebec, 
that the judge and jury were biased and that Richardson 
did not have the power as a stipendiary magistrate to 
try a capital charge. This latter ground formed part of 
the appeal. The appeal panel from the Manitoba Court 
of Queen’s Bench disagreed. In a scrupulous review, the 
judges examined in detail the statutory history of the 
stipendiary magistrates as well as the actual conduct of 
the trial and concluded that there were no grounds for 
a new trial.17 Riel then appealed to the Privy Council, 
which rarely considered criminal appeals but made an 
exception in this politically important trial. The Privy 
Council upheld entirely the judgment of the Manitoba 
Court of Queen’s Bench. This case was one of the few 
reported appeals from the Territories to the Queen’s 
Bench in Manitoba.18

The stipendiary magistrate system came to an end 
shortly following the Riel trial. The court of the stipen-
diary magistrates functioned tolerably well, but as the 
appellate provisions made clear, it was justice for the 
frontier.19 By 1885, complaints were common throughout 
the Territories that the stipendiaries were overloaded. 
Accused criminals were being acquitted or released 
because they could not be brought to trial quickly 
enough, and more importantly, litigation important to 

local business interests was being delayed.20 There was 
also the embarrassment of the Travis affair in Calgary. 
The fifth magistrate appointed, Jeremiah Travis, had 
started a campaign to enforce territorial prohibition in a 
town where it was generally flouted, but he overstepped 
his authority so far that his judgment was suspect, and 
he had to go. The administration of justice was in danger 
of falling into disrepute. 

The Supreme Court of the North-West Territories 
Thus, in 1886, in the wake of the Northwest Rebellion 
and the completion of the Canadian Pacific Railroad, 
the Dominion government established the Supreme 
Court of the North-West Territories.21 Anything before 
might be considered an ancestor, but the Territorial 
Court was the grandfather of today’s appeal court in 
Alberta. Indeed, the province was two years old before 
the Alberta Supreme Court replaced the Territorial 
Court in 1907. The Supreme Court continued the en 
banc appeal procedure of the Territorial Court for over 
seven years. The first three chief justices of Alberta 
were members of the Territorial Court, and two of them 
would head the Appellate Division once it was estab-
lished. Alberta’s court was very much a continuation of 
the Territorial Court in personnel, practice and outlook.

A detailed analysis of the legislation establishing the 
North-West Territories Supreme Court is not neces-
sary. It was straightforward. The court was to “possess 
all such powers and authorities as by the law of England 
are incident to a superior court of civil and criminal 
jurisdiction.”22 In other words, it was a court of inherent 
jurisdiction and had the same wide powers possessed by 
English courts. The court consisted of five puisne jus-
tices. Curiously, until 1900, there was no provision for a 
chief justice to head the new bench.23 

Despite its wide powers, there was still, a colonial aspect 
to the Territorial Court. Unlike the provincial equiva-
lents, the Territorial Court was still partly a creature 
of the Dominion government, established by an act of 

CHARLES BORROMÉE ROULEAU, CA. 1891. LASA ACC. 2002-028.8.
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Parliament. Even purely administrative elements, such as establishing judi-
cial districts, were kept in Dominion hands, as was the appointment of 
officers of the court, the sheriffs and clerks, matters entirely handled by 
the provinces for their superior courts. The Lieutenant-Governor of the 
Territories had some of the same powers as provincial governments as to 
administration and maintenance of the court, and authorized sittings of the 
court and set civil procedure.

The new court gave residents of the Territories access to much the same 
justice as other Canadians. The stipendiary magistrates, having proved 
able judges with the exception of Travis, were appointed to the new bench. 
Richardson was based in Regina, the territorial capital. Charles Rouleau had 
already been moved to Calgary and took over the Northern Alberta Judicial 
District. Colonel Macleod remained Fort Macleod in the Southern Alberta 
District until 1894, when he was shifted to Calgary. Two new justices were 
added, Wetmore and McGuire, stationed in Battleford and Moosomin 
respectively. Although there was no chief justice, Richardson was consid-
ered the senior judge. 

TRIAL OF LOUIS RIEL, 1885 ILLUSTRATION FROM THE 

GRAPHIC MAGAZINE. GLENBOW ARCHIVES, NA-826-8.

The Benefits  
of Common Law Reform
The Territorial Court was consti-
tuted at a propitious time. Just over a 
decade previously, Britain had reor-
ganized and rationalized its courts 
with the Judicature Acts, setting 
an example for other common law 
jurisdictions. It has been claimed 
that the Dominion government 
used the Territories as a venue to 
experiment with judicial reform.24 
The Territorial Court certainly ben-
efited from reforms carried out in 
England and elsewhere in Canada. 
The Judicature Acts, for example, had 
merged the courts of common law 
and equity in England, doing away 
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with a great deal of needless complexity.25 Canada had 
inherited the distinction of law and equity, with differ-
ent courts or, as in Manitoba, different procedures for 
a civil claim litigated as a matter of equity rather than 
a matter of law, and went through the same process of 
reform as England.26 By contrast, the Territorial Court 
was a court of both law and equity from its inception. 

There were other examples. The Territorial Court 
started with relatively simple civil procedure, whereas 
older jurisdictions in Canada had to eliminate the elab-
orate and cumbersome system of bills and writs inher-
ited from England. The Dominion government also 
decided to institute a Torrens land registry system for 
the Territories. A title registry meant simplified real 
estate transactions and arguably far less fraud and less 
litigation. It also rendered a great deal of English real 
property law used in the rest of Canada irrelevant in 
the west.27 Other provinces wrestled with eliminating 
grand juries, another common law institution that dated 
back to Middle Ages.28 Due to the small, dispersed pop-
ulation of the Territories, there were no grand juries, 
and indeed, trial juries were a mere six persons. This 
remained the norm in Alberta until 1966 and created an 

Alberta tradition of trials without juries, almost always 
in civil litigation and frequently in criminal trials as well. 

One last advantage turned on the date of reception of 
English law in the Territories. As Britain established col-
onies and Imperial possessions, the convention evolved 
that the legal system set up in each colony adopted the 
law of England as it existed at that time – the date of 
reception – with the exception of laws that were clearly 
not applicable. After the date of reception, the law 
developed locally with statutes and home-grown prec-
edents. With the exception of decisions of the Judicial 
Committee of the Privy Council, subsequent English 
case law was not always binding although usually still 
authoritative. The North-West Territories Act in 1870 
declared that English law as of that year was the received 
law. As a result, the Territories benefited from recent 
changes in British law, whether new precedents in case 
law or through the elimination of antiquated statutes.29 
The date of reception was not an academic point. It 
meant that certain laws and legal doctrines might apply 
and others might not. Indeed, as late as 1950, in litigation 
over federal oil and gas leases, the SCC debated whether 
archaic English property doctrines applied in Alberta 
because of the establishment of Rupert’s Land in 1670.30 



19

The Territorial Court En Banc
The new Territorial Court also had appellate jurisdic-
tion. The section of the legislation detailing its powers 
of appeal was brief:

The court sitting in banc shall hear and determine all 
application for new trials, all questions or issues of law, 
all questions or points in civil or criminal cases reserved 
for the opinion of the court, all appeals or motions in the 
nature of appeals, all petitions and all other motions, 
matters or things whatsoever which are lawfully brought 
before it.31

As with many provincial superior courts at the time, the 
judges periodically gathered and sat together “en banc” 
as an appeal panel. Three judges constituted a quorum, 
with the senior judge presiding. It could be any three: 
it was possible for a justice to sit on appeal of his own 
judgments.32 While not uncommon on other courts, 
it was also a concession to frontier conditions in the 
Territories. With a small, dispersed bench, it was easy to 
imagine circumstances where one or more of the justices 
might not make a sitting. In 1894, an amendment stated 
that justices were not to sit on appeals from their own 
judgments or orders unless they were needed to make 
a quorum. Throughout the Territorial Court period, it 
was also acceptable for a panel of four judges to sit on 
an appeal, with a tie vote meaning failure of the appeal. 

Regina and Its Distractions
Until 1899, sittings of the Territorial Court en banc were 
held exclusively in Regina. As it was the territorial cap-
ital, this made sense. The justices still had other duties, 
including sitting on the Legislative Council until the 
Territories Assembly replaced it, and then serving as 
special legal advisors. It was also the headquarters of 
Justice Richardson, who was the senior judge even if he 
was never given the title of chief justice. It was, however, 
an onerous burden on the puisne justices, even with the 
completed CPR. The five justices still had vast districts 
to oversee, with many days spent on circuit, and the 
extra travel to Regina for en banc sittings was wearing. 

With only two sittings a year, the court en banc always had 
a full docket. The social circuit added to the exhaustion. 
Justice Macleod’s letters to his wife Mary are replete with 
references to late nights after court or council. Dinner 
with the Lieutenant-Governor, balls and dances among 
what passed for high society in Regina, as well as less 
salubrious activities, are all mentioned, as are the pecca-
dilloes of the other justices. Rouleau was something of 
a bon vivant. He loved poker and other card games, and 
might stay up all night playing cards. He also liked his 
whisky. “Poor old Rouleau was pretty bleary this morn-
ing,” Macleod wrote in 1888, his brother judge having 
visited a friend and not returned to his hotel room until 
4:00 a.m.33 Macleod too was certainly not adverse to a 
“horn” or two of scotch at the end of the day. Frequently, 
Richardson and his wife would have his brother judges 
over for dinners. 

New Judges
The small bench saw changes in the twenty-year life of 
the court. Justice Macleod died in 1894, shortly after 
moving to Calgary to help Rouleau with the workload. 
David Lynch Scott of Regina, the prosecutor of Louis 
Riel, replaced him. Later, Scott moved to Edmonton to 
give the city a resident justice. Rouleau died in 1901 and 
McGuire moved to Calgary to replace him, and J.E.P 
Prendergast was appointed. McGuire, despite being 
named chief justice in 1902, resigned within a year. 
A.L. Sifton of Calgary was named to the bench and also 
assumed the mantle of the head of the court, which was 
controversial and labelled crass patronage. Richardson 
retired in 1903 to be replaced by W.H. Newlands. In 
1904, Horace Harvey became the sixth justice when 
Parliament provided for another appointment. Finally, 
in 1906, on the eve of the establishment of the Alberta 
and Saskatchewan courts, Charles A. Stuart and T.C. 
Johnstone were added to the Territorial Court. 

< NWT COUNCIL, 1886. RICHARDSON, DEWDNEY, ROULEAU FRONT ROW.   
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Scott, Sifton, Harvey, and Stuart 
would all serve on the Alberta 
Supreme Court, with the first three 
all eventually serving as chief jus-
tice of Alberta, while Stuart would 
emerge as one of the strongest 
voices on the new Alberta court, 
especially in appeals. Their link and 
loyalty to the Territorial Court was 
strong. Harvey, a dominant figure 
of Alberta’s Court of Appeal, ably 
summed up the Territorial Court 
judges:

Speaking with a personal knowledge 
of its first members, with all but one 
of whom I was brought frequently in 
contact and with one of whom I was 
subsequently a colleague, I feel no 
hesitation in stating that…there was 
no inferiority to the personnel of the 
Supreme Courts of the Provinces. 
This is also apparent from a perusal 
of its reported decisions.34

The Northwest Territories 
Supreme Court En Banc at Law
It is worth considering briefly the 
jurisprudence of the Territorial 
Court en banc. The judgments of a 
court in large part define it. In the 
case of the Territorial Court, it has 
been argued that “the justices’ deci-
sions emphasized finding new rules 
of law, fashioned for the new com-
munities and novel situations of the 
Territories, while remaining true to 
English Common Law …the court 
gave voice to an astute mix of princi-
ple and unadorned practicality that, 
in time, resonated in almost every 
corner of this vast landscape.”35 Most 

importantly, in the person of the 
judges themselves as well as the body 
of jurisprudence they produced, 
the Territorial Court influenced its 
successors, the Supreme Courts of 
Alberta and Saskatchewan. 

Delivery of Justice: 
Practice and Procedure
The procedure for appeals was sim-
ple. In civil matters, a motion to 
appeal had to be filed within fifteen 
days, unless varied by the judge. No 
petition for leave was necessary, 
though leave from the trial judge 
had to be given for “matters of con-
troversy less than $200” unless real 
estate was concerned. Criminal 
appeals were very limited during the 
existence of the Territorial Court. 
Canada followed the English prac-
tice of allowing the trial judge, usu-
ally at the request of counsel, to 
ask for a review of his disposition, 
a procedure known as “stating the 
case.” It was limited to points of law. 
The Territorial Court adopted this 
procedure for civil cases as well. A 
judge, if uncertain on a point of law, 
would refer his decision to the whole 
court for consideration. It reflected 
the frontier conditions and the new-
ness of the court. 

The court required appeal books 
and factums, perhaps surprisingly 
given the era and the frontier con-
ditions. The appeal book contained 
the trial judgment and transcripts 
of testimony and evidence.36 A fac-
tum in that era was simple, consist-
ing of the grounds of the appeal, a 

very minimal summary of the argu-
ment, and a list of the case law the 
appeal relied on.37 This require-
ment for appeal books and factums 
implies that the judges might have 
done some preparation before hear-
ing appeals. But realistically, this 
would not likely have been much, 
perhaps a quick review of the fac-
tums, which they likely only saw on 
arrival in Regina. 

In the tradition of the time, oral 
arguments of counsel to the court 
were crucial. As Macleod wrote in a 
letter to his wife in 1890: “We have 
been at it, hammer and tongs from 
10 in the morning till after 5 in the 
evening—and I suppose it will be 
the same thing tomorrow. I expect 
we will get through the arguments 
tomorrow night but very likely it 
will take till Monday evening to 
get through—if then. We have two 
Calgary lawyers here who talk and 
talk till I feel inclined to choke 
them.”38 

There is not much description of 
how the justices set about deciding 
the appeals. Most judgments were 
likely given orally from the bench, 
shortly after argument and a brief 
conference. Interestingly, the judges 
sometimes collaborated closely in 
writing reserved judgments, if this 
passage in one of Macleod’s letters is 
any indication: “We spent the whole 
day yesterday wrestling with the law 
books from 10 in the morning till 10 
at night. In the evening we met at 
R’s [Richardson’s] house and gave 
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the old lady a dose of law.”39 For a knottier problem, Macleod and his col-
leagues sat down with authorities and case law, such as they had at hand in 
their limited library, and worked out the merits of an appeal. 

As an aside, although he participated in such marathons, Macleod was 
apparently not very interested in appeal work: he only authored one en banc 
judgment.40 A contemporary, C.C. McCaul, wrote that Macleod “did not 
profess to be a very well read lawyer. In fact the nicer distinctions and sub-
tleties of law did not appeal to his type of mind at all.”41 McCaul, however, 
went on to laud Macleod’s ability as a trial judge. McCaul’s comments high-
lighted an important point. The desired qualities for a good trial judge and 
a good appellate judge are not necessarily the same. And while experience 
as a trial judge is very useful for an appellate judge, they are different jobs.

Judgment Writing and Reserving for the Court’s Consideration
The Territorial Law Reports show that in the majority of cases, one judge 
authored the judgment of the Territorial Court en banc. This was not the 
usual practice for Canadian appellate courts, where judges wrote individual 
judgments, even when agreeing, often with little discussion or collabora-
tion.42 The reported judgments of the Territorial Court en banc were also 
short and to the point. The judges no doubt felt some pressure to tackle writ-
ten judgments expeditiously. After an en banc sitting, access to a good library 
and time to write were in very short supply, given how often the judges were 
on their circuits. It is a reasonable supposition that the judges avoided any 
extraneous effort, coming to agreement on the appeal before turning out the 
decision and not writing concurring decisions unless they felt strongly  that 
there was better reasoning to reach the same result. Practical demands pro-
duced a high degree of collegiality. There were, however, enough vigorous 
dissents to show that the judges were giving each appeal full consideration. 

The practice of reserving decisions for the full court was interesting but 
made sense. Inevitably, the judges discovered in their trial work difficult 
points of law, often procedural and jurisdictional matters not addressed in 
the court’s enabling act and civil procedure ordinance. The judges on cir-
cuit were removed from a proper law library – even towns designated as 
headquarters of judicial districts might only have a small collection avail-
able for judge and for counsel, thus making it difficult to properly research 

a point of law.43 The members of the 
Territorial Court also did not have 
the benefit of colleagues handy for 
informal discussion, as they might 
in more populous areas. Under the 
circumstances, it is not surpris-
ing that the trial judges sometimes 
wished to have the benefit of the 
opinion of the court en banc. Other 
references came from the justices of 
the peace. These men, untrained in 
law, required much guidance. The 
practice of references over points of 
law, it might be noted, dropped off 
with time. 

The Jurisprudence:  
Making the Law of the Territories
Despite less than desirable circum-
stances for appeal work, the judg-
ments of the Territorial appeal 
court could be sophisticated and 
wide-ranging.44 Civil litigation 
accounted for almost 85 percent 
of trials, and this was reflected on 
appeals, especially with the very 
limited avenue of appeal for crimi-
nal convictions.45 Much of the juris-
prudence of the Territorial Court 
en banc was relatively common-
place and routine, involving torts 
and contract disputes or rulings on 
procedure, questions of interpre-
tation in ordinances and statutes, 
and so on. However, the Territorial 
appeal court also had to be to some 
extent creative, even innovative. 
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The Territories were a new jurisdic-
tion, and through its decisions, the 
Territorial Court en banc was estab-
lishing a body of jurisprudence, 
essentially declaring what the law 
was in the Territories. 

Much of the time, this was straight-
forward, applying well-settled 
principles and case law. Like most 
Canadian jurists at the time, the 
judges drew heavily on English case 
law as binding or persuasive. The 
decisions of Ontario courts were 
also influential, given the large 
body of developed law there and 
the Ontario backgrounds of most 
of the judges. At other times, the 
judges were required to strike out 
into novel territory. The recep-
tion of English law in Canada was 
not uniform, and it was a long-held 
principle that not all that law would 
apply. The judges had to decide 
whether particular English prac-
tice or English law applied to the 
Territories, or if it had been super-
seded by Canadian statutes and 
precedents that applied better, or 
whether a new statement of the law 
was necessary. Wetmore’s judgment 
concerning the laws of marriage, 
discussed below, demonstrated this 
process. The Territorial Court en 
banc also considered the scope and 
jurisdiction of the Territorial Court, 
both at trial and on appeal, defining 
in practice the general terms of its 
founding statute.46 

The judges clearly understood that 
the Territories was a frontier with its 

CALGARY TERRITORIAL COURTHOUSE. GLENBOW ARCHIVES, NA-1693-2.

times and in certain places or build-
ings. These times would be in many 
cases most inconvenient here and 
the buildings, if they exist at all, 
are often so remote from the con-
tracting parties that they could not 
be reached without the greatest 
inconvenience.”49

Wetmore did not hesitate to discard 
English matrimonial law and was 
quite ready to acknowledge those of 
another culture. Guided by an ear-
lier decision in the courts of Lower 
Canada, Wetmore forcibly argued 
that Indian customs fulfilled the 
description of marriage and that the 
HBC had recognized this in Rupert’s 
Land. He also showed that statutes 
such as the Indian Act implicitly 
assumed marriage existed among 
aboriginals. Precedent existed for 
this stance, so Wetmore was not 
being boldly original. However, 
given the strong anti-aboriginal 
sentiment that could be found in 
the Territories, it did show some 
sensitivity, in legal terms, towards 
aboriginal society. Ironically, this 
decision was not helpful to Nan-E-
Quis-A-Ka. Facing criminal charges, 
his wife Maggie had testified in his 
defence. Once it was decided that 
Maggie was indeed his wife, the 
common law principle that a person 
cannot testify for or against their 
spouse came into effect, to the det-
riment of the accused. Wetmore’s 
judgment was one of several for the 
Territorial appeal court that demon-
strated some understanding of, and 
accommodation for, aboriginals. 

own particular social and economic 
conditions that had to be taken 
into account in settling the law. 
Essentially, the judges saw that the 
Territories was a society in develop-
ment and that the law should some-
times be decided in accordance with 
that evolution. They were aided by 
the fact that in their time stare deci-
sis, the doctrine of precedent, was 
not applied rigidly but with a degree 
of flexibility to take into account 
changing times and social condi-
tions, what one commentator has 
labelled the “grand tradition” of the 
common law.47 Like other common 
law judges of the era, the territorial 
bench did not depart from accepted 
law quickly or needlessly but were 
nevertheless sensitive to the fact 
that sometimes they had to move it 
in different directions. 

Aboriginal Marriage Customs: 
R v Nan-E-Quis-A-Ka
R v Nan-E-Quis-A-Ka illustrated 
this point.48 The issue was whether 
Indian marriage customs consti-
tuted valid marriages. The judge 
at trial, and the Territorial Court 
en banc, both held that they did. 
Wetmore, considered the leading 
judge of the Territorial Court, deliv-
ered the judgment for the court 
en banc (he had also been the trial 
judge). He challenged the validity 
of any reference to English laws 
of marriage, stating: “I have great 
doubt if these laws are applicable 
to the Territories in any respect. 
According to these laws marriages 
can be solemnized only at certain 
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Territorial Conditions: Eggleston 
v Canadian Pacific Railway
Interestingly, even a later addition 
to the Territorial Court, Horace 
Harvey, demonstrated an attitude 
that might be called “Territorial 
exceptionalism.” Harvey, appointed 
only shortly before Alberta was cre-
ated, had a more conservative atti-
tude towards precedent, but he also 
expressed the belief that existing 

law had to adapt to the different 
circumstances of the Territories. In 
Eggleston v Canadian Pacific Railway, 
Harvey, on behalf of the Territorial 
Court en banc, upheld the trial 
judge’s finding of negligence against 
the CPR after a train went through 
a herd of horses at night and killed 
a large number.50 Harvey addressed 
the CPR’s contention that the horses 
were trespassers on the railroad’s 

right of way and therefore there was 
no duty for the railroad to be on the 
lookout and avoid collisions: 

Even if such a rule of law were estab-
lished in England or in the eastern 
provinces, where the railways travel 
through a country which is fenced, 
and where they have a right to 
expect…their track will be free from 
trespassers, I apprehend that such 

CREE WITNESSES FOR KING MURDER TRIAL, EDMONTON, 1905. PAA B970.
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a rule might not be applicable to the conditions existing 
there, where the railway passes through a country where 
large numbers of cattle and horses have the right to and 
do roam at large, and the railway company makes no pro-
vision by fencing to keep them off the track.51

Harvey finished by referring to case law to the effect 
that trespass is not automatically a defence to neg-
ligence. However, the SCC preferred his colleague 
Wetmore’s dissent, and did not agree that the realities 
of Territorial ranching placed extra onus on a railway to 
watch for animals. 

A Matter of Seduction: R v Lougheed
One final case, R v Lougheed, demonstrated how the appeal 
court took changing social attitudes into account.52 The 
stated case from Sifton dealt with a conviction for seduc-
tion, an offence under Canada’s Criminal Code, which had 
no English equivalent. A man could be charged with the 
offence if he seduced a woman under the age of twen-
ty-one of “previously chaste character” with a promise of 
marriage. At its heart, it was a law designed to prevent 
illegitimate children. The question was what “previously 
chaste character” really meant, since the accused and 
the victim had had a sexual history that went back well 
over a year before the incident for which he had been 
charged with seduction. With no precedents, the court 
turned to American jurisprudence, where state laws on 
seduction were common. 

Prendergast, a recent appointment writing for the court, 
concluded there had to be an acquittal. The offence had 
a limitation period of a year, but the accused and the vic-
tim had had fifteen months of regular sexual relations. 
He decided that although this activity took place under 
the promise of marriage, the victim could not be seen, 
in light of the statutory limitation, as having a “previous 
chaste character.” In his analysis, however, Prendergast 
also concluded that chaste character was not the same 
as virginity. He opined that a woman might regain a 
chaste character if a decent interval took place between 
carnal activity during which she conducted herself in a 

morally acceptable fashion, and she could then be a pos-
sible victim of seduction.53 This might be viewed as a 
glimmer, tiny though it may be, of changing legal atti-
tudes towards women, presaging both enlightened legis-
lation and judicial decisions concerning women’s rights 
that would feature in the early history of the province 
of Alberta. 

The appeals noted here are a handful of the court’s 
reported decisions. The work of the Territorial appeal 
court has been discussed more extensively elsewhere.54 
As the court matured, a body of jurisprudence specific 
to the Territories was created. Through their particu-
lar interpretations, and applications, of the common law, 
federal statutes, or territorial ordinances, the judges of 
the appeal court were creating a body of law particular 
to the Territories, and they seemed quite aware of their 
role and responsibility.

Alberta’s First Appeal Court
The Territorial Court en banc was the first appeal court 
to actually sit in Alberta. By the end of the century, 
Calgary was the most populous city in the Territories, 
with the busiest courts. It wasn’t long before the neces-
sity of taking appeals to Regina became a point of con-
tention in the western reaches of the Territories and 
lobbying began for sittings in Calgary.55 In 1898, a sit-
ting for Calgary was gazetted, set for January 23, 1899.56 
It was a moment of some ceremony: the Calgary Herald 
reported that not only the entire local bar but also 
“many ladies occupied seats in the court room.” Senator 
James Lougheed gave a welcoming address, stating by 
way of compliment that the legislation creating the 
court had a serious deficiency in not naming the senior 
judge, namely Richardson, Chief Justice. The Territorial 
Court en banc returned to Calgary, and in 1903, with pro-
vincial autonomy looming, twice-yearly sittings were set 
for the city.57

More important than the physical presence of the 
Territorial Court was its legacy to Alberta. Four of 
its judges became the justices of the Alberta Supreme 
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Court. Even though three – Sifton, 
Harvey and Stuart – had been 
relatively late additions to the 
Territorial Court, they were still 
representative of the frontier law-
yers who had served on that court. 
Wilbur Bowker, long-time Dean of 
the University of Alberta Faculty of 
Law, adroitly summed up the con-
tribution of the Territorial Court: 
“The Territories bequeathed to each 
of the two new provinces an efficient 
and well-organized court with able 
judges and a sound body of jurispru-
dence. Indeed, the new provincial 
supreme Courts were in large mea-
sure a continuation of the Territorial 
Court in personnel and structure.”58 
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 CHAPTER 2 

T H E  S U P R E M E  C O U R T  O F 
A L B E R T A  E N  B A N C ,  1 9 0 7 – 1 9 2 1

General propositions do not decide concrete cases. The decision will depend on 
a judgment or intuition more subtle than any articulate major premise.1 

When Alberta officially came into existence on September 15, 
1905, it was a province without even a provincial court. Such 
was the monumental task of setting up a new government – 
including a department of the attorney general – that it took 
a year and half before the administration of Premier A.L. 

Rutherford could establish new courts. Until then, the Territorial Court soldiered on. 
Finally, on February 11, 1907, the Alberta legislature gave assent to the Supreme and 
District Court Acts.2 The Acts did not come into effect until September, and the new 
Supreme Court of Alberta did not finally sit until October.3 

The founding of the Supreme Court of Alberta coincided with a tremendous boom in 
the newly minted province, which saw a doubling of population in barely five years and 
a consequent explosion of economic activity and social upheaval. Like other new insti-
tutions, Alberta’s superior court was a work in progress as the province transformed 
from frontier to settled society. In the first dozen years, the Supreme Court experi-
enced substantial changes, including leadership, as its first chief justice, Arthur Lewis 
Sifton, departed to politics, and Horace Harvey began his remarkable tenure as head 
of the court. The Supreme Court bench nearly doubled in size to meet a seemingly 
ever-growing caseload. The first steps were taken towards a separate appeal court 
when the Court abandoned en banc proceedings in 1914 in favour of a rotating appeal 
bench titled the Appellate Division of the Supreme Court of Alberta. 

The judges of the Court demonstrated the same awareness, as they had on the terri-
torial appeal court, that flexibility, and even creativity, were sometimes necessary in 
determining and applying the law in a new, raw society. The Court was founded as a 
new orthodoxy, often termed legal formalism, took hold, which encouraged judges to 
limit their role to interpreting of the law as it existed. In its jurisprudence, the Alberta 
Supreme Court showed the growing influence of formalism while still maintaining an 
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older tradition in the common law of judicial law-mak-
ing that responded to the needs of society. Two of the 
Court’s leading lights, Charles Allan Stuart and Nicolas 
du Bois Dominic Beck, approached their law-mak-
ing role with a broad perspective that contrasted with 
more orthodox judges, like Harvey, to create a fasci-
nating blend of the progressive and the conservative 
readily seen in famous decisions such as R v Cyr, Board 
v Board, and R v Trainor.4 And, in a moment of deep 
crisis, played out against the backdrop of a world war, 
Alberta’s appellate justices issued a ringing defence of 
the courts as protectors of individual freedoms and the 
rule of law in Re Lewis.

THE SIFTON‑HARVEY COURT

Establishing the Court
In the two years before Alberta established its own supe-
rior courts, the Territorial Court judges were consulted 
on the proposed legislation and Horace Harvey even 
helpfully commented on Saskatchewan’s draft legisla-
tion.5 The Alberta judges were completely in the dark, 
however, as to when their court would be established. 
Harvey was compelled to write the Deputy Attorney 
General, Sidney B. Woods, to find out. Woods replied: 

The latest information I have concerning the Courts Act 
would indicate that they will not be brought into force until 
August or perhaps early in September. However, I see by 
the daily press that the Saskatchewan Act will come into 
force on July 1st. I do not know how this is or how it will 
work out, unless the new appointments are made by the 
Federal authorities, nor do I know what effect this will 
have, if any, upon the action of the Federal authorities in 
the premises.6

As Woods’ response made clear, negotiations with 
the Dominion government over new judicial appoint-
ments delayed enacting the legislation. Alberta and 
Saskatchewan, like all provinces, were at the appar-
ent mercy of the federal government for appointments 

to their superior courts, known as “s. 96 courts” after 
the section of the BNA Act that assigned the power of 
appointment to Ottawa. This constitutional arrange-
ment was a constant thorn for Alberta’s administration 
of justice, as it was in most provinces.7 During the ter-
ritorial period, the Dominion had dragged its feet over 
nearly every request for more judges, pleading a need to 
economize or disputing the need for another justice, for 
the simple reason that the federal government paid the 
salary as well as making the appointment. Provincial sta-
tus did not change this in Alberta, and expansion of the 
provincial superior courts was usually delayed by tardy 
appointments, a situation that continues to this day. 

The first sitting of the Supreme Court of Alberta was 
in Alberta’s new capital city, Edmonton, on October 8, 
1907.8 The Court sat en banc for its inauguration, exer-
cising its appellate function. But there was no pomp 
and ceremony, no flowery speeches, and no dignitaries 
attending to mark the moment. Nor did the makeshift 
courtroom in the Sandison Block on Jasper Avenue lend 
itself to the occasion. Edmonton did not have a proper 
courthouse, and the courtroom – a small drafty room 
with cracked plaster  – was not much of a setting. The 
new Chief Justice of Alberta, Arthur Lewis Sifton, was 
also not a man who encouraged fripperies, and, given 
that all but one of he and his colleagues had been mem-
bers of the Territorial Court, there was perhaps a feel-
ing of business as usual. And that it was, as the court got 
right down to work, considering the appeal of Robertson 
v Town of High River.9

The Structure and Powers of the New Courts
The creation of the new Supreme Court caused hardly a 
flutter in the press or with the public. The profession was 
eager to see another justice appointed, but with a famil-
iar bench the new court took up where the Territorial 
Court had left off.10 Like its predecessor, the Supreme 
Court of Alberta claimed the same jurisdiction, pow-
ers, and prerogatives as the superior courts of England 
as of July 15, 1870, and assumed all the jurisdiction, pow-
ers, and authority of the Territorial Court, which was 
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abolished in Alberta. The Judicature Ordinance of 1898, as amended and con-
solidated to 1905, was adopted wholesale to govern practice and procedure 
of civil litigation and provide the Rules of Court. The Act creating the new 
court made allowances for changes to the Rules, but instead of giving this 
responsibility directly to the bench, as in territorial days, it left it with the 
Lieutenant-Governor in Council, who could authorize the judges to make 
changes as necessary. 

The Supreme Court Act also spelled out the appellate powers of the court, 
which are discussed in detail below. Like its territorial predecessor, the 
Supreme Court of Alberta continued to sit en banc to hear appeals, so in 
essence the court was both a trial court and an appeal court. For a new 
province with a small population, it was a sensible arrangement.11 Initially, 
appeal sittings were set for four times a year, twice in Calgary and twice in 
Edmonton, with the judges from the other city travelling to allow the full 
court to sit. This established a tradition that continues to this day, where 
judges resident in each city regularly sit in the other city.

The provincial government also created, by a separate act, the District Court 
of Alberta. The province was initially divided into five judicial districts, 
with more added later. The judges of the Supreme Court were centralized in 
Calgary and Edmonton and visited the judicial centre of the other districts 
on circuit. Each district, however, had a resident District Court judge who 
then did a circuit to smaller centres within the district. The District Court 
was still a s. 96 court, though with lesser jurisdiction than the Supreme 
Court. It dealt with minor civil matters, including small debts, but had 
wide criminal jurisdiction, including almost all indictable offences with the 

consent of the accused. Only capi-
tal crimes were absolutely reserved 
for the Supreme Court. Like county 
and district courts in other parts of 
Canada, Alberta’s District Court 
was intended to provide quick access 
to a judge outside the province’s 
major centres. 

The Supreme Court Act provided for 
a bench of five, a chief justice styled 
the Chief Justice of Alberta and 
four puisne judges. Four members 
of the Supreme Court came directly 
from the Territorial Court: David 
Lynch Scott, Arthur Sifton, Horace 
Harvey, and Charles Stuart. To their 
number was added Nicolas Beck, a 
prominent Edmonton lawyer and 
editor of the Territorial Law Report. 
He was the new appointee for whom 
the province had been waiting. As 
the former head of the Territorial 
Court, Sifton, not surprisingly, was 
named the first Chief Justice of 
Alberta. 
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Arthur Lewis Sifton, the Sphinx
Arthur Sifton was born in 1859, near London, Ontario.12 Along with his 
brother Clifford, he came of age in Winnipeg, where the family had moved 
in 1874 after their father John Sifton, a railway contractor, obtained a major 
contract on a government-sponsored line that later become part of the 
Canadian Pacific. The family’s Liberal connections had helped land the rail-
road contract and the two Sifton boys were always party men to the core. 
Arthur Sifton attended Victoria College in Toronto and earned a BA, then 
articled in a Winnipeg law office and joined the Manitoba bar in 1883. He 
practised briefly in Brandon with his brother before heading west to Prince 
Albert, Saskatchewan, and then to Calgary in 1889. Acting as town solici-
tor, Sifton drew up the 1894 city charter for Calgary. He became a partner 
with James Short, and went into territorial politics as the member for Banff. 
Sifton served in Frederick Haultain’s territorial government as commis-
sioner of public works and then as treasurer.

His appointment as territorial chief justice in 1903, straight from politics 
and an undistinguished legal career, was controversial even at a time when 
patronage was a major factor in naming judges. The criticism did not seem 
to bother Sifton. Contemporaries, both political and judicial, spoke of 

Sifton’s “sphinx-like countenance.” 
Sifton was noted for his sardonic 
humor and cynicism, often mock-
ing the public life he participated 
in so successfully. Returning to pol-
itics in 1910 as premier of Alberta, 
he demonstrated a strong progres-
sive streak as well as sound political 
judgment. 

As a trial judge, Sifton was the 
scourge of horse and cattle thieves, 
handing out severe sentences. At 
trial, he generally gave short, oral 
verdicts and seldom reserved to craft 
a written judgment, and he rarely 
cloaked his decisions in case law or 
legal principles. And as  chief justice, 
Sifton did not seem much interested 
in leaving his mark on the court’s 
jurisprudence. The early appellate 
work of the Supreme Court was pri-
marily left to Harvey, Stuart, and 
Beck. Sifton rarely wrote the judg-
ments for the court and almost never 
provided concurring reasons, unlike 
his opinionated colleagues. He sup-
posedly liked to put his feet up and 
smoke a trademark black cigar while 
listening to counsel give their argu-
ments, rarely speaking up. 

Horace Harvey,  
a Natural Appellate Judge
Horace Harvey, by contrast, had a 
great intellectual interest in appel-
late work. Harvey was a farmer’s son 
from Elgin County, Ontario, born 
in 1863. His father, William, spent 
a term as the Liberal MP for Elgin 
East, a political legacy that served 
Horace well. Harvey attended the 
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University of Toronto and earned 
a BA and then LLB before joining 
the Ontario bar in 1889. After four 
years eking out a living in Toronto, 
he answered the call of the west 
and went to Calgary, joining Peter 
McCarthy, a former partner of 
Senator James Lougheed. The young 
lawyer had difficulty getting estab-
lished in Calgary and took the posi-
tion of registrar of land titles for 
southern Alberta in 1896. This led to 
his appointment as deputy attorney 
general of the territorial government 
in 1900. Harvey pursued his duties 
with a quiet competence and genial 
demeanour that won him many sup-
porters. He was intimately familiar 
with the Territorial Ordinances, 
having drafted many of them. 

Harvey had higher ambitions. In 
1901, he sounded out his political 
friends about the bench, hoping 
for the position on the Territorial 
Court that James Prendergast filled 
in 1902.13 After Sifton received the 
next appointment, Harvey consid-
ered returning to private practice 
in Calgary, but friends encouraged 
him to continue lobbying. Sifton, 
Frederick Haultain, Walter Scott, 
the future premier of Saskatchewan, 
and even C.A. Magrath, a leading cit-
izen of Lethbridge and a prominent 
Conservative, supported Harvey. 
In 1904, he was appointed to the 
Territorial Court as the resident 
judge for southern Alberta, based in 
Fort Macleod. The climate there did 
not suit his wife Louise, and Harvey 
was able to move to Calgary in 1905, 

and then Edmonton in 1907. Harvey was destined to be a central figure of 
the Supreme Court of Alberta for almost four decades, and much more will 
be said about him.

Charles Stuart, the Philosopher
Charles Stuart was sometimes described as a philosopher. He had been a 
very late appointment to the Territorial Court in 1906, and for all intents, 
since he did not serve on the Territorial Court, he can be considered the first 

HORACE HARVEY, CA. 1920. LASA 5-G-60.
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appointment to the Supreme Court of Alberta. Born in Caradoc, Ontario, 
in 1864, Stuart was another graduate of the University of Toronto, where he 
won a gold medal in classics. After obtaining his law degree from Osgoode 
Hall in 1896, he briefly taught constitutional history at his alma mater before 
becoming seriously ill. To recover, Stuart went to Mexico for a year and then 

moved to Calgary in 1897 to further 
recuperate on his brother’s ranch, 
joining the local bar the following 
year and going into partnership with 
Harvey’s former colleague, Peter 
McCarthy.

After McCarthy’s death in 1901, 
Stuart teamed up with Sifton and 
James Short. He was politically 
active, running unsuccessfully 
against R.B. Bennett for the terri-
torial legislature and then getting 
elected to the first provincial leg-
islature as the Liberal member for 
Gleichen. His appointment to the 
bench cut his political career short. 
Stuart was very much a progressive 
on social issues like women’s suf-
frage. Of all the first Supreme Court 
judges, he was, in modern parlance, 
the “activist” judge, and was not 
afraid, within the limits of prece-
dent, to adapt or develop the law to 
deal with changing economic and 
social conditions. Stuart showed a 
flair for appeal work almost imme-
diately and was responsible for the 
most interesting of the early judg-
ments of the Supreme Court en 
banc. His other great love was the 
University of Alberta, an interest he 
shared with Harvey. Stuart was the 
chancellor of the university from its 
inception in 1908 until 1926, when 
he died suddenly of a heart attack. 

Nicolas Beck, the Humanist
Nicolas Beck was the individual-
ist on the new court. He too was 
from Ontario, born in Cobourg in 
1857. He attended the University 

CHARLES ALLAN STUART, CA. 1920. LASA 5-G-62.
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of Toronto and then Osgoode 
Hall, joining the Ontario bar in 
1879, and came west after several 
years in practice in Peterborough. 
Arriving in Winnipeg in 1883, he 
practised for six years before going 
to Calgary and entering a part-
nership with James Lougheed and 
Peter McCarthy. Finally, in 1891, he 
established himself in Edmonton, 
becoming the town solicitor while 
also frequently acting as the local 
Crown prosecutor. Recognized as 
an authority on criminal law, Beck 
served as the editor of the Territorial 
Law Reports and was a legal scholar. 
He actively pursued an appointment 
to the Territorial Court, and was 
quite disappointed when his friend 
Harvey got the job.14

Beck’s less than certain political 
convictions did not help him. He 
had been a Conservative but went to 
the Liberals around 1900 over the 
issue of separate schools. He had 
converted to Roman Catholicism 
in 1883, which in the end aided 
his cause for appointment to the 
bench. Long-standing federal pol-
icy, rooted in historic religious and 
political strife between Protestants 
and Catholics, ensured representa-
tion of the latter on the courts. This 
only ceased to be a consideration in 
the 1960s. Beck’s efforts to preserve 
Catholic education rights made 
him an obvious candidate to be 
the “papist” on the Alberta bench. 
Indeed, his faith was fervid enough 
that his brother judges worried that 
Beck might be biased in cases where 

Catholic interests were at stake. To quell such whispering, Beck penned a 
powerful defence of his impartiality in the court’s famous Board v Board 
decision, dealing with divorce law. Beck put justice and morality first in his 
jurisprudence, reflecting his strong faith.15 Like his brother judge Stuart, 
Beck was quite ready to strike off into new territory and develop the law. 

NICOLAS DU BOIS DOMINIC BECK, CA. 1920. LASA 5-G-59.
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Despite Beck’s humanism, he had detractors. Journalist and humorist Bob 
Edwards of Calgary’s popular satirical tabloid the Eye Opener intensely dis-
liked the judge and frequently lampooned him as a humorless, pompous 
jurist – but Edwards had been the loser in a lawsuit Beck adjudicated. As an 
aside, Beck outlived two wives, and his third was several decades younger. In 
fact, Beck died on his honeymoon. He may have had qualities that Edwards 
didn’t appreciate. 

David Scott, the Veteran
David Lynch Scott was the vet-
eran jurist, a strong member of 
the Territorial Court. Born in 
Brampton, Ontario, in 1845, Scott 
had studied law at Osgoode and 
articled with his brother. He prac-
tised in Brampton and Orangeville 
after joining the bar in 1870 and was 
mayor of Orangeville for two years. 
Scott was a true western pioneer, 
coming out to Regina in 1882, before 
it was the territorial capital, and was 
elected its first mayor. He was the 
first advocate enrolled when the 
Territorial Law Society was formed 
in 1885. Scott served as the junior 
prosecutor in the trial of Louis Riel 
and the Cree chiefs Poundmaker 
and Big Bear. 

After Colonel Macleod’s death 
in 1894, Scott was named to the 
Territorial Court, a position he had 
sought, and he moved to Calgary. 
By 1900, he was the resident judge 
in Edmonton, where he was well 
liked, actively participating in the 
town’s social and cultural life. He 
was generally respected as a jurist, 
though not as universally as Harvey 
or Stuart.16 One legal historian has 
said that “he became a master of the 
short, incisive judgment.”17 Scott was 
less active on the Supreme Court 
en banc than his brothers Harvey, 
Stuart and Beck, and was perhaps 
a little eclipsed by these prolix and 
opinionated judges. Poor health may 
have played a part. Scott was off 
work for several months in 1909, for 
instance, and was frequently absent 

DAVID LYNCH SCOT T, CA. 1920. LASA 5-G-58.
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through the next decade. This did not prevent Scott 
from being appointed Chief Justice of Alberta in 1921, 
however, ending his career at the pinnacle of the prov-
ince’s judiciary but not without great controversy, the 
subject of the next chapter. 

In 1908, the Alberta legislature amended the Supreme 
Court Act. It enlarged the bench to six, although it was 
to be another four years before the Dominion appointed 
the additional judge. The amendment also required 
that the bench be split evenly between Calgary and 
Edmonton, with the justices to make their homes in the 
two cities, or very near. Special leave of the Lieutenant-
Governor was required if they wished to live else-
where. The judges were therefore concentrated in the 

two busiest courts, though they still went on circuit to 
outlying judicial districts in their role as trial judges. 
The amendment reflected the existing living arrange-
ments of the judges – Scott, Harvey, and Beck resided in 
Edmonton, Sifton, and Stuart in Calgary, thus guaran-
teeing a future appointment for that city.   

The 1908 amendment to increase the Supreme Court’s 
complement, just a year after the court had finally been 
established, demonstrated how Alberta’s remarkable 
growth quickly created a press of judicial business that 
threatened to overwhelm the small bench. Among other 
things, it quickly became obvious that sitting en banc for 
appeals was completely inadequate. Fortunately, politi-
cal events brought about a change of leadership for the 

FIRST ALBERTA LEGISLATURE, ON STEPS OF MACKAY SCHOOL, 1906. PAA B6662.



Supreme Court, and an efficient administrator to the position of chief jus-
tice. Two of the new chief’s preoccupations were expanding the size of the 
Supreme Court and establishing a separate appellate bench. 

Harvey Takes Over
In 1910, Premier Rutherford’s Liberal government faced a mounting con-
troversy over the Alberta and Great Waterways Railroad. His was not the 
first government to run afoul of railway politics in Canada, and like other 
politicians before, the premier saw his career abruptly terminated. At issue 
was the province’s guarantee of the railway’s bonds. When the company 
defaulted, it created an uproar that soon involved allegations of conflict of 
interest and rumours of corruption.

With Rutherford’s administration tainted, his own party decided he had 
become a liability, and Alberta’s first premier soon resigned. He was later 
cleared, more or less, by a Royal Commission consisting of Justices Harvey, 
Scott, and Beck. Rutherford’s replacement was none other than the Chief 
Justice of Alberta. Sifton left the bench to return to the hurly-burly of pol-
itics and became the second premier of Alberta. Sifton’s resumption of 
his political career ended with a federal cabinet seat and appointment to 
the Imperial Privy Council. Unlike his younger brother Clifford, he never 
received a knighthood.  

Sifton’s successor as chief justice was Horace Harvey. He was a good Liberal 
and undeniably very able. And while he had relative youth on his side at the 

JUDICIAL PART Y, FORT PROVIDENCE, NWT, 1921. ALBERTA DISTRICT 
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age of forty-seven, he had been on the bench long enough to be seasoned. 
It was the start of a remarkable tenure. On paper, the other likely candidate 
was Scott. He was the senior judge, a solid member of the court and well 
liked in Edmonton.18 Like Richardson on the Territorial Court, however, 
Scott was passed over. With a Liberal government in place both provincially 
and federally, it was very unlikely that an old Conservative had much of a 
chance. Scott no doubt knew his chances were poor. Although he did not 
appear to harbour any resentment, events in 1921, when the reorganization 
of the court saw Scott become Chief Justice, may have indicated otherwise.19   

The New Chief: A Man of Contradictions
The new Chief Justice was quite different from Sifton. Harvey can be 
described as modest, quietly self-confident, gracious, and generous – but 
also obstinate and unforgiving. As an appellate judge, he was engaged in the 
courtroom, asking sharp questions and keeping counsel on point. Secure in 
his judgment and experience, especially as he got older, it was hard to change 
Harvey’s mind, but quite properly he also did not expect his brother judges 
to agree with him. Harvey himself said that he was probably the sternest 
judge on the court and frequently handed out harsh sentences. Paradoxically, 
Harvey’s humanity came out when he was dealing with criminal offenders. 
On many occasions, he interceded on behalf of those he had incarcerated, 
supporting requests for parole and pardon. Sometimes, he felt that they had 
been rehabilitated; other times he felt obligated to give offenders a tough 
sentence but felt there were extenuating circumstances that favoured early 
release. Remarkably, in the case of one unfortunate family, Harvey provided 
money out of his own pocket for a number of years to help support them 
while their father was in prison.20

ALBERTA HOTEL IN WETASKIWIN, 1905. PAA A5264.
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This was even more remarkable given Harvey’s customary frugality. He 
seemed to have deep anxieties over money. Even as chief justice, Harvey 
maintained a large portfolio of mortgage investments that he looked after 
personally. There are many letters extant from the Chief Justice of Alberta 
to immigrant farmers inquiring about their mortgage arrears and threaten-
ing legal action, though he was usually too soft-hearted to do more. Much of 
Harvey’s voluminous correspondence was devoted to quarrels over his gas or 
electric bill, or car repairs, or with tradesmen, all of which expenses he could 
well afford. And when the Court travelled for sittings, Harvey supposedly 
asked the CPR to move up the time of departure of the late train between 
Calgary and Edmonton so that it left just before midnight and the judges 
could collect another day of per diem. Harvey was an indefatigable lobby-
ist for better pay, expenses, and pensions for judges, arguing that better pay 
meant better judges.   

Harvey was also exceptionally dedicated – he claimed that the lawyers in 
Edmonton knew that he could be reached at his home on Saturdays if they 
needed a judge.21 But the law was not Harvey’s entire life. He read widely and 
kept up a large number of magazine subscriptions. He was a keen hobbyist. 
Harvey loved stamp collecting and built up quite an enormous and valuable 
collection, which he very willingly showed to young collectors. Gardening 
was a passion, and Harvey was especially obsessed with gladiolas. He ordered 
bulbs far and wide and bred his own. As well as the garden around his house, 
Harvey owned some vacant lots nearby that he worked on. Another passion 
was bridge. Most of the judges were bridge players, and for the Chief Justice 
the game was clearly an opportunity to socialize and relax. 

Harvey was a serious man and not noted for his sense of humour, but he 
had an ironic view of the world, reflected in occasional humorous asides. 
Recommending a colleague for promotion, Harvey wrote the prime min-
ister: “Mr. Justice Ives was before his appointment a Conservative but, of 
course, that was his misfortune and I have never heard a suspicion of it hav-
ing affected his judgment.”22 Although often seen at social functions, Harvey 
was not gregarious and preferred small gatherings.23 As chief justice, he was 
solicitous of the well-being of his brother judges and quite accommodating 
in matters such as assigning sittings. He always strove to have a collegial 
atmosphere on the Court. Harvey was quietly affectionate in his regard for 
many of his colleagues on the bench, but he was not a man of obvious charm 
and winning personality.

Much more could be said about Harvey. As Chief Justice for nearly four 
decades, he would exercise tremendous influence over not just the appellate 
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court but all the courts of Alberta. 
Though not a brilliant jurist, he was 
much more than merely competent. 
More importantly, Harvey provided 
strong and consistent leadership over 
thirty-six years, in a judicial career 
that spanned forty-five. He evolved 
from respected peer to father fig-
ure among his colleagues, and it has 
been said that his last appeal judg-
ments, issued barely three months 
before his death at eighty-six, were 
as sound as his first.24 

William Simmons, Country Judge
With Sifton’s departure, another 
judge was needed. William Charles 
Simmons was the last Laurier 
appointment to Alberta’s superior 
court. He had been a Liberal mem-
ber for Lethbridge in the first pro-
vincial legislature. Simmons had a 
late start in law. Born in Tara, Bruce 
County, Ontario, in 1865, Simmons 
earned a BA from the University 
of Toronto in 1895 and came west 
as a teacher, taking a position as 
Principal of Schools in Lethbridge. 
In 1899, he dropped teaching in 
favour of law and took up arti-
cles with R.B. Bennett in Calgary, 
joining the territorial bar in 1900. 
Simmons practised in Cardston and 
then Lethbridge with S.J. Shepherd, 
taking his run at politics in the 
first provincial election. He ran for 
Parliament in 1908 but lost. 

Simmons had just barely com-
pleted ten years in practice when 
he was appointed to the bench. His 
appointment marked the first from 

the Alberta bar outside of the major centres. He would have a long judi-
cial career, serving twenty-six years and becoming Chief Justice of the Trial 
Division of the Supreme Court in 1924. Despite this achievement, Simmons 
was not considered a particularly good judge among the bar. Nor was he a 
strong appellate judge, choosing instead to take his lead from his brother 
judges, especially Stuart and Beck.25 

WILLIAM CHARLES SIMMONS, CA. 1920. PAA P5225.
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William “Daddy” Walsh, a Judicial Conservative
In 1912, Robert Borden’s Conservative government finally filled the spot 
created in 1908 after strong lobbying by members of Calgary bar, such 
as R.B. Bennett, Senator James Lougheed, and William Legh Walsh, all 
Conservative Party mainstays in Alberta. The appointment went to the 
latter, the first Conservative appointed to the bench since Scott in 1894. 
Walsh had one of the most colourful careers of any member of the Alberta 

court. Born in Simcoe, Ontario, in 
1857, he went to Toronto for his edu-
cation and received a degree in 1878. 
He joined the bar two years later. 
After several years back in Simcoe, 
he joined the firm of prominent 
Conservative politician D’Alton 
McCarthy in Orangeville. Over 
the next nineteen years, Walsh was 
elected mayor three times as well 
as serving on the school board. He 
tried his hand, unsuccessfully, at 
provincial politics. 

Then, at the age of forty-three, 
Walsh tossed over his comfortable 
existence in Orangeville and went to 
the Yukon at the height of the gold 
rush. He practised law and was coun-
sel in a civil litigation case concern-
ing the largest mining claims of the 
gold rush, purportedly pocketing a 
record fee. Walsh’s own mining spec-
ulations, however, balanced his legal 
successes. In 1904, he left the Yukon 
for Calgary and entered into a part-
nership with Maitland McCarthy, 
D’Alton’s nephew. The partnership 
prospered and also became a major 
force in local Conservative poli-
tics, with Walsh acting as the chief 
party organizer for several years. 
However, in 1906, his own attempt 
at the provincial legislature ended 
in disappointment. Walsh retired 
from the bench in 1931 to become 
Lieutenant-Governor of Alberta. 

A popular lawyer and well-regarded, 
Walsh was a welcome appointment. 
Harvey was pleased and felt Walsh 
would make a good judge. He was 

WILLIAM LEGH WALSH, CA. 1920. LASA 5-G-61.

> LETHBRIDGE CIT Y STREET, 1920. PAA P4006. 



45

always enthusiastic and hard working.26 Walsh was not 
an intellectual and seemed more comfortable as a trial 
judge than in the more scholarly role of an appeal judge. 
He was a strong believer in capital punishment and was 
known as a “hanging judge,” never flinching from the 
necessity of pronouncing capital sentence and viewing it 
as a powerful deterrent. His other main judicial attribute 
was a strong belief in the efficacy of English common law 
and of stare decisis. Walsh was a judicial conservative as 
well as a political one. 

The Appellate Division
It did not take long for dissatisfaction to build among 
the judges and the legal profession with the Supreme 
Court sitting en banc on appeals. It was impossible to 
schedule sufficient appellate sittings to cover the work 
without disrupting the trial court’s schedules. The Law 
Society struck a committee to lobby for an appeal court 
and passed a resolution at the 1912 convocation calling 
on the government to establish one at the earliest oppor-
tunity.27 The Chief Justice was all in favour. The primary 
difficulty in doing so was obtaining sufficient judges to 
staff it. 

The expansion of the bench in 1914 allowed the next 
step in the evolution of Alberta’s appeal court. The 
Supreme Court Act was amended to create an Appellate 
Division. It is the ’one hundredth anniversary of the cre-
ation of this separate Appellate Division that the Court 

of Appeal celebrates in 2014. It was a significant refine-
ment of the court en banc, intended to allow the appeal 
court to be more efficient and to better handle an increas-
ing work load. In December, the justices would meet and 
designate a four-judge panel, the members of which only 
heard appeals for the upcoming year and did not sit on 
trials. All the justices remained ex officio members of the 
appellate and the trial courts. But now, instead of “the 
inconvenience of completely stopping trial work” to sit 
en banc, a full-time panel was available through the year 
for deciding appeals.28 

The Appellate Division was still not a permanent appeal 
court because the personnel might change every year. 
And it usually did, with the exception of Beck and 
Stuart, who became more or less full-time appellate 
judges. Harvey, for one, liked that arrangement. “It is an 
advantage for a trial judge to have some experience as 
an appellate judge, as it is for an appellate judge to have 
experience at trials,” he once wrote.29 Having a panel of 
judges working on appeals full-time, however, allowed 
them to give more attention to the judgments, some-
thing that Harvey and other justices thought was lack-
ing because of the rush of work.30 The change allowed 
consideration of more appeals. The Court soon insti-
tuted continuous appellate sittings, alternating monthly 
between Calgary and Edmonton, two weeks in each 
location, which very much expedited appeals. 
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Panel Size: What Was the Right Number?
The choice of a panel of four, with the quorum remaining at three, seems 
odd to modern eyes; it is now always an odd number.31 A tie vote of the full 
panel meant the appeal was dismissed. In accord with many judges of the 
era, Harvey thought that this was better, more respectful of the trial judge’s 
decision. A bare majority of two to one or three to two seemed to his mind 
less conclusive of an appeal’s merit. It fit with the prevailing belief that a trial 

judge’s findings should only be set 
aside carefully. Four-judge courts 
were not uncommon at the time. 
Indeed, for a period, the SCC had 
a bench of six.32 Having a quorum at 
three, however, allowed flexibility: 
the Court generally sat with a full 
bench, but three-judge panels were 
fairly common. 

The panel of four was also practical, 
requiring one fewer judge. As it was, 
the Appellate Division needed to 
add three more justices to the exist-
ing complement of six, if five judges 
were to remain available for trials. 
The federal government continued 
to be parsimonious with appoint-
ments. From 1909 onwards, the 
provincial and federal governments 
have had a running disagreement 
about the size of the Alberta bench. 
The provincial government pleaded 
for more judges to meet demand, 
the federal government disputed the 
need and delayed appointments on 
the grounds of economy. That dis-
agreement continues to this date, as 
do the typical excuses by the federal 
government for failing to meet the 
province’s identified needs. 

Still More Judges Required 
As Chief Justice, Harvey was an 
indefatigable lobbyist for more 
appointments. He gathered statis-
tics and complained vociferously to 
the provincial attorney general that 
it was impossible to schedule suffi-
cient sittings. He wrote the Minister 
of Justice directly to point out the 
impossibility of the judges clearing 

WILLIAM CARLOS IVES, CA. 1920. LASA 5-G-78.
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court lists for their sitting, and that 
the shortage of judges affected 
appeal as well as trial work. “At the 
last sitting of the Court en banc held 
in September…it was only possible 
to hear the arguments in about one 
half of the cases and of those heard 
judgments could be given in only a 
small proportion.”33 After the first 
en banc sitting of 1914, he informed 
Minister of Justice C.J. Doherty 
that it had not been possible to issue 
judgments in most of the appeals and 
the list would have to be finished at 
the March sitting before any new 
appeals were considered.34 In April, 
Harvey told the provincial Inspector 
of Legal Offices that with four judges 
assigned to the new Division, he was 
left with Scott and Walsh to conduct 
trials and wouldn’t be able to cover 
all the sittings for the spring.35 

Presented with such a dire picture, 
the Dominion finally acceded to the 
province’s request and, in July of 
1914, Alberta received three more 
s. 96 judges: William Carlos Ives 
of Lethbridge, Maitland Stewart 
McCarthy of Calgary, and James 
Duncan Hyndman of Edmonton. 
Not surprisingly, given that they 
were appointed by the Conservative 
Borden administration, all three 
were solid Conservatives and all 
three had run for office, with varied 
success, as MPs or MLAs. All three 
served in turn on the new Appellate 
Division. 

Billy Ives, the Cowboy Judge
However, it was no accident that Ives and McCarthy were put in the Trial 
Division and Hyndman the Appellate Division when assignments were made 
permanent in 1921. Like his childhood neighbour, Colonel Macleod, Ives’s 
virtues were those of a trial judge. He was the first of Alberta’s “cowboy 
judges,” growing up on a ranch near Pincher Creek, though he had been born 
in Compton, Quebec, in 1873. He worked as a hand of the famous Cochrane 
Ranch, and paid for his first year at McGill University in Montreal with 
money earned taking a shipment of cattle to England. Ives earned his law 
degree from McGill in 1899 and after articles and a short time practising in 
the east, he settled down in Lethbridge in 1901. 

MAITLAND STEWART MCCARTHY, CA. 1920. PAA P5226.
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As a judge, Ives took after Sifton in many ways. Described as poker-faced 
on the bench, he preferred short, incisive, oral judgments, and used straight-
forward, common-sense language rather than relying heavily on precedent 
and authorities. Unlike Sifton, he listened very closely to counsel. Ives was 
the trial judge for many high-profile and often controversial trials, includ-
ing the infamous MacMillan and Brownlee trials, the criminal trial of stock 
brokers Solloway and Mills, and the Powlett lawsuit against the University 
of Alberta. 

Maitland McCarthy, 
Wasted Potential
Maitland McCarthy had an impres-
sive political and legal pedigree. 
His father Thomas was an Ontario 
county court judge and he was the 
nephew of lawyer and politician 
D’Alton McCarthy. Like Walsh, 
his former partner, McCarthy often 
wore a distinguished goatee. Born 
in 1872, McCarthy attended school 
in Port Hope before attending the 
University of Toronto. Called to the 
bar in 1897, he practised in Ontario 
until 1903 when he came west to 
Calgary. With Walsh, McCarthy set 
up a firm and then got involved in pol-
itics. He was elected to Parliament 
in 1904 and returned there in 1908. 
Deciding not to run again in the 1911 
election, he returned to practice.

Some of McCarthy’s contemporar-
ies thought he was a brilliant lawyer 
with great potential for the bench. 
Unfortunately, McCarthy was also 
a heavy drinker, which almost cer-
tainly led to his early retirement due 
to poor health in 1926 after only a 
dozen years on the bench. He died 
in 1930, not even sixty. As an appeal 
judge, he was not very successful. 
McCarthy annoyed Harvey on at 
least one occasion by taking his time 
in preparing judgments, and holding 
up the Court. He was apparently 
not an easy colleague. It was telling 
that McCarthy only served one full 
term on the Appellate Division in 
the seven years before assignments 
became permanent. 

JAMES D. HYNDMAN, CA. 1920. PAA P5219.
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James Hyndman, Soon to Ottawa
James Hyndman, however, became 
a strong appellate judge. He had 
the distinction of being the young-
est appointment, at the age of 
forty, to the Supreme Court of 
Alberta. Hyndman was also the 
first Maritimer. He was born in 
Charlottetown, Prince Edward 
Island, in 1874. He attended Prince 
of Wales College in Charlottetown 
and then, after articling, earned his 
place at the Prince Edward Island 
bar in 1899. The west beckoned, and 
Hyndman first practised with an 
uncle in Portage La Prairie before 
heading to Edmonton in 1903 to 
become part of the firm of Kennedy 
and Hyndman. The year before, he 
married Ethel Davies, daughter of 
PEI Premier Sir Louis Davies, later 
Chief Justice of the SCC. 

Hyndman was involved in fed-
eral and provincial politics as a 
Conservative, making two unsuc-
cessful stabs at office. He did get 
elected to Edmonton city council 
in 1910. Hyndman retired from the 
court in 1931, relatively young, and 
continued his impressive career in 
Ottawa. He was appointed President 
of the National Pension Appeal 
Board and then during the war was 
Federal Rent Controller and after-
wards Chairman of the War Claims 
Commission. From 1951 to 1954, he 
was deputy judge of the Exchequer 
Court of Canada (predecessor of the 
Federal Court) and later chairman 
of the Great Lakes Security Act board. 

The formation of the Appellate Division was an important step forward. 
As well as removing an impediment to the timely holding of trials, it was a 
boon for appeal work. The hurried sittings en banc had not been conducive 
to careful consideration of appeals and well-thought-out, well-written judg-
ments, something Harvey and his brothers realized. Arguably, some of the 
best and most important judgments produced by the court came after the 
creation of the Appellate Division. Harvey, Stuart, and Beck became essen-
tially full-time members of the Appellate Division, the latter two serving 
every year after the division was set up, creating a great deal of continuity. 
With the Appellate Division, Alberta came one step closer to a separate 
court of appeal with permanent appointees to that court. 

Appellate Powers of the Court
The newly formed Appellate Division exercised the same appellate powers 
as the Supreme Court en banc. Similar to the Territorial Court, the Court 
had a wide jurisdiction that was derived from three sources: the Supreme 
Court Act, the Court’s establishing statute, which laid out its jurisdiction 
and general powers; the Criminal Code, which governed criminal appeals; 
and the Alberta Rules of Court, which more clearly defined the Court’s juris-
diction and powers in civil appeals and set the procedure for filing and 
presenting appeals. 

To start, the Supreme Court Act defined three judges as a quorum for appeals, 
but the whole court ordinarily heard appeals. A judge could not sit on an 
appeal from his trial court or chambers, so for high court matters the appeal 
panel was four, with ties meaning dismissal. In matters of special urgency, 
the trial judge could sit on the appeal if he was needed to constitute a quo-
rum. Three other judges had to approve this course of action. There was a 
further special provision for the Court to order only two judges to hear an 
appeal, with leave of the appellant. This would allow the Court to function 
if most of the justices were somehow indisposed; the provision also allowed 
for expedited appeals. None of this changed for the Appellate Division, and, 
as described above, for practical and theoretical reasons, the Division con-
tinued to use a four-person panel.

The Supreme Court Act gave the Supreme Court en banc very broad powers like 
other established provincial appeal courts and indeed common law courts of 
appeal generally. An appeal could be taken from almost any judgment, order, 
or direction given at trial or in chambers of Supreme and District Court 
judges.36 After deciding an appeal, the Court could vary the existing trial 
judgment, enter a new judgment, or order a new trial. The appellate court 
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could also decline to order a new trial if it decided errors in the first trial did 
not materially affect the outcome and there was no miscarriage of justice. 

For criminal appeals, the Supreme Court’s powers en banc were also defined 
by the Criminal Code. Under the BNA Act, criminal law had been made the 
exclusive domain of the central government, to promote uniformity. In 1892, 
Canada codified its criminal law, one of the first common law countries to 
do so. Rights of appeal in criminal cases were still restricted in 1908 and 
had not changed much since the introduction of the Code, closely following 
English practice prior to 1907. This included the procedure of “stating the 
case” also used by the Territorial Court. That meant that both prosecution 
and defence could ask the trial judge to reserve questions on points of law 
for the consideration of the appeal court.37 The trial judge could refuse to 
reserve questions, in which case counsel could ask the appellate court to 
review the decision, and order the judge to state the case, at which point 
the matter would come back before the appeal panel.38 Another simpler ave-
nue of appeal was to apply, with the leave of the trial judge, to the appeal 
court for a new trial on the grounds that the evidence did not justify the 
conviction. 

Either way, the appeal court could affirm the original verdict, direct a new 
trial or hearing, set aside a sentence, pass a new sentence, or direct the trial 
court to pass a new sentence, and, best of all (from the point of view of the 
accused), order a discharge if the court felt there should have been an acquit-
tal. The appeal court could also determine that errors found in the trial did 
not constitute a miscarriage of justice, and dismiss the appeal. A unanimous 
decision of the appeal court was final. If one or more judges dissented, an 
appeal could then be taken to the SCC. 

Delivery of Justice: The Court’s Practice and Procedure
Alberta continued to use the 1898 Judicature Ordinance for rules of court 
and civil procedure for a number of years. In 1914, new Rules of Court were 
brought into effect and finally replaced the 1898 Ordinance. Four years in 
the making, the Rules were drawn up by a panel of five, including Chief 
Justice Harvey.39 It had been heavy going. Harvey pointed out that Ontario 
had used a commission of sixteen for a simple consolidation of their Rules, 
while the Alberta panel had done a great deal of work to make them as com-
plete as possible.40 The rules of England and Ontario were the standard of 
comparison. 

Provisions for appeals made up only 
a small part of the Rules of Court. The 
1914 Rules expanded considerably 
on the 1898 Ordinance, but largely 
in setting out procedure, such as 
proper preparation of the counsel’s 
factum (which contained their argu-
ments) and the appeal books, setting 
time limits on making appeals, and 
so on. For the most part, the 1914 
Rules followed the 1898 Ordinance 
in limiting the broad power of appeal 
in the Supreme Court Act. For mat-
ters where a cash value of less than 
$200 could be assigned to a dispute, 
leave of the trial judge was required 
for appeal, as it was for a dispute 
concerning court costs. Otherwise, 
all that was necessary was filing a 
notice of appeal. 

The procedure for appeals did not 
change in any significant way from 
that of the Territorial Court, closely 
resembling the procedure used even 
today in Alberta. Once a notice of 
appeal was filed, counsel prepared 
appeal books, with the appellant 
and respondent agreeing on the con-
tents. The books included copies of 
the original judgment, transcripts 
of important testimony, and evi-
dence. Counsel then provided fac-
tums stating the facts, the grounds 
of appeal, a very short précis of their 
arguments, and references to rele-
vant cases, statute law, and author-
ities. These were provided to the 
Court shortly before the hearings. 
Once factums had been filed, the 
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“perfected” appeals were scheduled to be heard at the next available sittings, 
generally in the order received. 

Interestingly, the use of factums was not then universal in Canada. The 
British Columbia Court of Appeal, for instance, did not introduce factums 
until the 1930s.41 It was, however, a long-standing practice for Albertans: 
the Territorial Court had also used them. The factums of that era were very 
short, and they presented only a bare summary of the argument for and 
against an appeal. Even so, the use of factums established the tradition in 
Alberta for appellate judges to prepare before hearing an appeal, unlike the 
English practice of going into hearings completely cold, the theory (now 
rejected by modern appeal courts) apparently being that the appeal judges 
would then be unbiased. The precise expectations of the judges in review-
ing the appeal material is not clear, but some certainly did so, and regu-
larly. Horace Harvey, for example, was known to be well-prepared and often 
familiar with the evidence in the appeal books and the case law involved 
in the appeal to the extent of being able to quote it during discussion with 
counsel.42 

Given the sparseness of factums, oral argument before the full Court 
remained the centrepiece of an appeal. There are no eyewitness accounts of 
hearings for the en banc Court, but later practice and also general appeal prac-
tice in Canada allow informed speculation. Counsel did not assume the jus-
tices knew anything about the appeal and generally gave a full presentation 
of the dispute being litigated, the trial decision, and then their arguments 
on the appeal. The judges asked questions and there might be considerable 

back and forth on a point. After 
hearing, the justices usually retired, 
had a short conference, and for sim-
ple or straightforward appeals gave 
an immediate oral judgment “from 
the bench.” For more complex mat-
ters, particularly if a change to the 
law was contemplated, they reserved 
their decision and prepared written 
judgments, which in that era usually 
only took several days or at most sev-
eral weeks.

One Voice or Many: 
Writing Judgments
In presenting judgments, the Court 
en banc returned largely to the seria-
tim tradition, meaning judges usually 
wrote their own reasons even if sub-
stantially in agreement. This marked 
a departure from the Territorial 
Court’s habit, in which written judg-
ments were usually the product of 
one author unless there were dis-
sents, much like modern practice. 
Freed from the constraints on time 
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and geography that had faced the 
Territorial Court, the Alberta judges 
reverted to what was still general 
appellate practice of the time, even 
if individual opinions often added 
little but confusion. Multiple con-
curring and dissenting judgments, 
all saying something a little differ-
ent, raised a major point of criti-
cism of the SCC in that era, and this 
was probably also true of provincial 
appellate courts.43 Interestingly, this 
was probably not Harvey’s prefer-
ence: his correspondence left the 
impression that the Chief Justice 
would have preferred the Court to 
speak with one voice and present 
more concise and clear statements 
of the law. 

Certainly, the return to seriatim 
judgments was surprising given that 
the Alberta Court also established a 
strongly collegial tradition. In one 
sense, all appellate courts are colle-
gial, but in Alberta the adjective had 

more meaning because the judges collaborated to a large degree in their 
work, perhaps to a greater degree than was common on other Canadian 
courts.44 As Chief Justice, Harvey put a great deal of value on discussing the 
appeal after the hearing. “There is no doubt each Judge is entitled to the 
time necessary to consider the cases, but the theory of an Appellate Court 
is that the consideration can be better had in conference than otherwise,” 
Harvey wrote in a letter to McCarthy, intended to hurry the latter along 
in submitting his judgments.45 This no doubt reflected Harvey’s view that 
the discussion of the appeal should show, to some degree, where each judge 
stood and how he was likely to decide. 

When they turned to writing, the Alberta judges discussed their judgments 
readily with each other, including exchanging drafts. Often they remarked 
that they had had “the advantage” of seeing a brother judge’s decision before 
writing their own. Stuart, in a 1917 letter to Harvey, remarked about his 
dissent: “My chief difficulty will arise owing to my knowing before hand 
something about how the case strikes my brother judges after they have 
worked on it considerably. This will embarrass me somewhat.”46 Presumably, 
Stuart thought it somewhat unsporting to have this advantage in honing his 
argument. 

The degree of collaboration was all the more remarkable, given that the 
judges were separated in two cities when not sitting. Harvey had Beck 
and Scott close at hand for informal discussion, but the Chief Justice and 
Stuart frequently discussed the appeals by correspondence as they were in 
Edmonton and Calgary respectively.47 There was little deference between 
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Stuart and Harvey; they were clearly 
intellectual equals. “Dear Harvey, 
There is a good deal in that, too. 
But it is too late now as my judgment 
has gone forward. It may be need-
less, therefore to keep up the discus-
sion but perhaps you will let me say 
a word more.”48 Stuart then goes on 
for three pages. 

Clearly, they enjoyed the intellec-
tual exchange, especially as they 
often took opposing views. Their 
frequent – and often profound – dis-
agreements on law were all the more 
interesting because the two men 
greatly liked each other. Harvey’s 
letters reveal a bond of affection 
and friendship between himself and 
Stuart, often light-hearted even in 
arguing points of law. “But I think it 
was despicable of you to try to force 
me to decide about section 220 when 
I had turned the thing off to my own 
satisfaction. I just won’t decide it,” 
Stuart wrote in mock aspersion in 
one letter.49 Their later exchanges 
make it clear they looked forward 
to seeing each other in the course of 
the appellate court’s business. They 
shared a passion for bridge, and 
meetings of the Court usually meant 
at least one evening of cards among 
the judges. 

If written judgments are an accu-
rate gauge, Harvey, Beck, and 
Stuart were the heart of the court at 
appeal, never at a loss for an opinion, 
which also may explain the seriatim 
judgments. Hyndman in his turn 
showed a flair for appellate work 

and was a strong voice. Walsh, although not as scholarly as his brothers, was 
diligent and often wrote concurring opinions and dissents. The aging Scott 
was much less inclined to write, almost certainly due in part to poor health. 
The other judges seemed less engaged with appellate work. Sifton, as stated 
earlier, rarely said anything in court or wrote judgments, while Simmons was 
not a frequent contributor, often concurring with little comment. Ives and 
McCarthy, did not seem enamoured of appellate work either and did not 
leave many written opinions. McCarthy, as mentioned above, only sat one 
term on the Appellate Division. 

It has been said that Harvey, a strong and opinionated judge, bullied his 
colleagues to follow his views.50 While Harvey may have been domineering 
later in his tenure as Chief Justice, this was not the case in his earlier years. 
Beck, Stuart, and Scott had no hesitation in disagreeing with the Chief on 
appeals, or reversing his trial decisions. Sometimes, they even seemed to 
take pleasure in doing so. The Court may have had great collegiality, but the 
judges were far from uniform in their view of the law. There were some con-
siderable differences in their approach to the law-making role of the Court 
and even the proper application of precedent. Not surprisingly, the views 
and predilections of Harvey, Stuart, and Beck largely defined the Court’s 
jurisprudence, especially the dynamic tension between Harvey, a judicial 
conservative, and the more liberal-minded Stuart and Beck. 

THE COURT EN BANC AT LAW: REMARKABLY PROGRESSIVE
The jurisprudence of the Alberta Supreme Court en banc, over its first ten 
years or so, reveals a lively Court. It is not easy to summarize in a meaning-
ful way more than a decade of appellate decisions. The Court’s judgments 
were mostly routine, simple error correction and the application of settled 
law on matters primarily of concern to the litigants. From the reported judg-
ments of the Court, however, patterns emerge and a sense of the character 
of the justices in appeal. That character was seen in certain landmark deci-
sions, revealing a great deal about how the different members of the Court 
approached the law. To a remarkable degree, the Alberta Supreme Court en 
banc seems, to modern eyes, a progressive court in the sense of law-making 
to address changes in society. 

Striking judgments, such as R v Cyr, R v Trainor, and Board v Board demon-
strated a deep understanding of the way that law and society interacted and 
the role of judges in directing the development of the law. These judgments 
were the work of Charles Stuart, who emerged as a leader in the Court’s 
jurisprudence. He and Nicolas Beck showed a propensity for developing the 
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law in response to changing circumstances. It reflected their experience as 
frontier lawyers and judges, but also the long tradition of judicial law-mak-
ing in the common law. 

By the early twentieth century, however, reflecting developments in England, 
Canadian courts had increasingly adopted legal formalism, characterized by 
the doctrine of stare decisis, the strict adherence to precedent regardless of the 
circumstances; literal statute interpretation; and deference to legislatures, 
which minimized the law-making role of judges. This new orthodoxy, often 
called “black letter” law, discouraged judges from looking beyond applying 
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the letter of the law and left it to legislatures to respond 
to social and economic changes. Harvey increasingly 
subscribed to this viewpoint, and the Court thus had 
something of a philosophical divide in its jurisprudence, 
revolving around three strong, opinionated judges. 

Harvey, however, was not blinkered and hidebound. He 
had also been part of the frontier in Alberta and shared 
some of his colleagues’ sensitivities, just as Beck and 
Stuart largely followed what had become accepted can-
ons for judges. Their differences were to some extent a 
matter of degree. And in a moment of crisis, all three 
judges and their brethren were immovable in defending 
traditional rights and freedoms and the rule of law even 
if it meant taking on the Canadian Army. 

Law for a New Land
As with the Territorial Court, the judges of the appeal 
court had a strong sense that they were setting the law 
in a new society, even if it was no longer the frontier.51 
Often, the Court still had to determine what English 
common law was applicable to the province and apply 
both existing case law and an evolving statutory regime 
to local conditions, as the provincial government con-
tinued to legislate. This, of course, could be said of 
judges for any common law jurisdiction, but it was argu-
ably more so in a place of relatively rapid change. Even 
Harvey, with his formalist predilections, was conscious 
of local particularism and the need for the judges to 
mould the law accordingly, sometimes creatively. It is 
not hard to find instances where judges expressed this 
awareness. Stuart, for instance, was forthright about the 
need to adapt the law, writing in 1921: 

For my part I have no doubt whatever, if there had been 
in England during the eighteenth and early nineteenth 
centuries such a method in vogue of dealing with land 
as has grown up in this new rapidly growing country…
the Judges in England would not have hesitated at all to 
apply a special rule to the case and would have decided 
the question…upon some just principle which would have 

been quite a modification of the principle applied in the 
cases.52

For existing case law, the judges drew mainly on 
three sources – England, Ontario, and the preceding 
Territorial Court. The first seven justices appointed 
to the Alberta Court were from Ontario. They had all 
taken their legal training there except for Simmons: he 
had articled in Alberta.  So it is not surprising that the 
justices referred frequently to the case law of Ontario 
as persuasive. The Alberta judges were also partial to 
Manitoba and Saskatchewan decisions, where local con-
ditions were similar and there was common legal heri-
tage. The Maritime provinces were mostly ignored. It 
was rare to see judgments from the Atlantic courts uti-
lized, but even decisions of the British Columbia courts 
did not feature prominently in en banc deliberations. 

This is not to say the Albertan judges slavishly followed 
English and Ontario precedent, especially given their 
feeling that local context was often quite different. If 
necessary, they would look farther afield to find use-
ful law. Australian and American sources were utilized, 
especially when there wasn’t sufficient jurisprudence in 
English and Canadian sources. Miner v Canadian Pacific 
Railway, in 1911, involved a suit for damages for mental 
suffering when the railroad delayed in shipping a body 
for burial.53 Harvey, delivering judgment, referred to 
several American cases “bearing on the exact point.”54 
In the 1917 decision Makowecki v Yachimyc, Stuart in his 
dissenting opinion preferred American authorities over 
weaker and contradictory English decisions in dealing 
with a question of the common law governing surface 
waters.55

The Key Judges: Their Approach  
to Law-Making and Precedent 
Harvey, Beck, and Stuart were the three most influen-
tial judges of the early Court. The Chief Justice was a 
complex study. He was considered a formidable judge 
and intellectually inclined, and his judicial traits have 
been well documented.56 Harvey believed strongly in 
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the doctrine of stare decisis, so much 
so that he extended great respect, 
even deference, to the rulings of 
other appeal courts even though 
these were not binding, thereby cre-
ating some friction with his brother 
judges. This approach reflected 
Harvey’s desire for greater consis-
tency between Canadian courts, 
especially in criminal law. Like most 
jurists of the time, Harvey was also 
inclined to be a strict “construction-
ist” – using the most literal reading 
of statutes and other legislation and 

avoiding any inferences as to the intent of the legislature beyond what the 
text actually said. Not surprisingly, he held that the authority of the legisla-
ture was near-absolute and not for judges to gainsay, even if it led to injus-
tice. As he said in one judgment: 

That however is a matter for the legislature and not for the Courts. If the leg-
islation is, in the opinion of a Judge, unjust that in no way absolves him from 
enforcing it, and to hold that it cannot have intended what the words plainly 
mean because the Judge thinks it causes injustice is not in my opinion exer-
cising the function of a Judge but is assuming that of the legislature.57

For Harvey, the letter of the law was paramount. He was not inclined to 
look for ways to bend precedents or interpret statutes to get a better result, 
although there were some notable exceptions. He was, however, not shy 
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about pointing out a desirable alternative in instances where the existing 
law was not functioning, perhaps in the hope that the legislature would deal 
with this in due course. But the Chief Justice was also intellectually lively 
enough to appreciate that the Court sometimes had to break new ground. 
Harvey also showed considerable awareness and concern about the proper 
role of the appellate court: his judgments were peppered with comments 
to that effect. Harvey was on the bench so long that some of his views 
changed, such as the proper degree of deference to be given to the trial 
judge. However, underlying his jurisprudence throughout his tenure on the 
bench was a profound belief, in the best British tradition, in the importance 
of an independent judiciary.

Beck was probably best characterized as a maverick. He was as outspoken as 
his brother judge Stuart, but seemed stuck in the role of a dissenter, rather 
than as a crafter of striking judgments. At the same time, he was quite will-
ing to engage in judicial law-making and was not afraid to find a novel read-
ing of statute or common law to support an equitable outcome. While giving 
due deference to the authority of higher courts, Beck felt strongly in “placing 
justice before precedent,” writing in one decision:

I have little respect for the maxim stare decisis, and, on the contrary, think that 
unless in exceptional cases the sooner a Court rejects a decision, whether of 
its own or of another Court whose decision is not that of a Court which has 
jurisdiction on appeal from itself, the better.58

Beck placed great importance on individual rights and liberties. Harvey said 
of his fellow judge, “there has never been a Judge in this province more insis-
tent upon the Court according the fullest protection possible to an accused 
person.”59 Although his contributions spanned all areas of law, Beck has prob-
ably been identified more with criminal law than any of his contemporaries 
on the bench. Beck, who had been a Crown prosecutor for years, showed 
great concern for due process and proper use of evidence. Like Stuart, he was 
a strong believer in British constitutional liberties, which may have been the 
source of his concern for the criminally accused. 

On several occasions, Beck sharply criticized the police. In R v Marceau, 
he lambasted the presiding magistrate and the Calgary city police because 
“evidence at best is slight and inferential and depends on the evidence of 
disreputable witnesses, who out of their own mouths admit the practice of 
immoral methods in connection with the case.”60 The police had used a paid 
informant who had sex with a prostitute, with all expenses picked up by 
the force, to lay charges of keeping a bawdy house. Beck’s view: “My former 

criticism has evidently had no influ-
ence upon the Calgary police, who 
continue the hypocritical and phar-
isaical pretence of being zealous in 
extirpating public vice by the secret 
adoption of the same vice.” Though 
Beck did not use the word “entrap-
ment,” he clearly felt that the police 
were using unacceptable methods.

As has been noted, Charles Stuart 
emerged as the Court’s most pro-
gressive voice. He was truly an intel-
lectual, a winner of a gold medal in 
classics and a former lecturer in con-
stitutional law and history. One his-
torian has argued that, for Stuart, 
local custom was the true basis of 
the common law, which informed his 
desire to mould the law to circum-
stances.61 Stuart understood that 
historically there was a great deal of 
flexibility in the common law, and 
he sometimes referred to the will-
ingness of judges in previous eras to 
adapt the law to changing social and 
economic realities. Unlike most of 
his colleagues, Stuart was willing to 
go beyond the literal letter of the law 
to inquire as to its true purpose, and 
examine the broader social context 
in which the law operated. This was 
particularly notable in Stuart’s opin-
ions in matrimonial law, starting 
with his famous judgment in Board 
v Board. He also understood that 
the Court could find itself ahead of 
the lawmakers, and the judges some-
times were literally making the law. 

I would allow the appeal and dismiss 
the action. But in view of the fact we 
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are now practically for the first time 
laying down the law for this province 
and in effect legislating I think there 
should be no costs.…The matter is 
clearly one which demands the atten-
tion of the legislature.62

Stuart, however, also exercised due 
caution. Although he recognized 
that the courts fulfilled a legisla-
tive function in developing the law, 
including statutes, he clearly felt it 
should be exercised carefully and 
sparingly. And he understood the 
Court’s limits in interpreting and 
applying statutes. As he said in 
Board v Board, “The question is not 
what Parliament meant or intended 
to say, but what Parliament meant or 
intended by what it said.”63 Although 
Stuart’s decisions clearly showed he 
was a political and social progres-
sive, he did not create unreasonable 
interpretations of law to further an 
agenda. His opinions were always 
models of research and well crafted, 
and he often tried to pull general 
principles out of both statutes and 
case law. In other words, his rela-
tive boldness was tempered by the 
inherent conservatism of the com-
mon law. 

Stuart did sometimes overstep the 
bounds of judicial propriety. He was 
not a friend to business interests, 
and in his judgments, he frequently 
let loose scathing criticisms of the 
business practices common for the 
day, especially the frenzy around 
real estate speculation, in a way 
that would be considered unseemly 

now. One biographer recounted an 
encounter at trial with R.B. Bennett 
when Stuart seemed determined to 
give the lawyer and his corporate 
client a rough ride.64 His judgments 
were often lively, with interjections 
of sardonic humour. Stuart was a 
strong believer in individual liberty, 
but, unlike Beck, he did not gen-
erally extend his humanism to the 
criminal law. He could be very tough 
in this area.  

Conflict in the  
Principle of Stare Decisis
Not surprisingly, the more conser-
vative Harvey and the more liberal 
Stuart and Beck clashed over several 
issues. One was the extent of stare 
decisis. All the judges recognized 
that the Court was bound to fol-
low the decisions of higher courts, 
which for the Alberta Court meant 
the SCC and the Privy Council. 
However, much more contentious 
issues were whether the Court was 
always bound by its own decisions 
or those could be changed given 
changing times, and the extent to 
which the Court should follow the 
decisions of other provincial appeal 
courts. 

Harvey’s great respect for prece-
dent extended to what he clearly 
regarded as senior if not binding 
courts, such as the Ontario appellate 
court, the English Court of Appeal, 
and the House of Lords. Harvey 
thought that Alberta should also 
try to follow other provincial appeal 
court decisions when applicable, in 

the interest of greater uniformity 
in law, especially in criminal law or 
other federal statutes.65 Harvey cer-
tainly believed the Court should 
be bound by its own decisions and 
felt strongly on the point: “It must 
be quite apparent that if the Court 
does not show respect for its own 
decisions it can hardly be surprised 
if no one else does.”66 Harvey feared 
a plague of counsel demanding a 
re-argument in the hope that the 
Court might rule differently, and 
thought it might create too much 
uncertainty for trial judges. 

Stuart and Beck both disliked the 
idea of following any kind of doc-
trine in this regard. The issue came 
to a head with two decisions, R v 
Schmolke and R v Hartfiel, in 1919 and 
1920 respectively.67 In Schmolke, the 
Court held that a magistrate should 
be able to consider a charge of keep-
ing a still. Harvey had followed a 
decision of Nova Scotia’s Court of 
Appeal, feeling bound to do so as it 
was a matter of criminal law. Beck 
and Stuart disagreed vehemently 
with Harvey’s reasons and the con-
tention that their decision bound 
the Alberta Court. Stuart protested 
against such a doctrinaire pursuit 
of uniformity, feeling that it was 
“pushing the rule of stare decisis to 
an absurd extreme.”68 He attacked 
the proposition that a decision of 
two out of three judges on a panel 
in one Court could bind “30–40 oth-
ers” across Canada “simply because 
those two Judges happened to 
speak first.” Beck believed that each 
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appeal had to be approached on its 
merits and felt he had the freedom, 
as a justice, to change his mind, even 
if it meant contradicting an earlier 
decision, especially in the face of an 
unjust result. As he wrote: 

Sitting as a member of the Appellate 
Division I repeat what I have said on 
more than one occasion that I feel 
bound not to refrain from express-
ing my real opinion upon questions 
of substantial importance notwith-
standing a decision of this division to 
the contrary.69

When the same issue came up in 
Hartfiel, Stuart and Beck persuaded 
the majority to depart from the ear-
lier decision, putting Harvey in dis-
sent. Interestingly, Harvey, Beck, 
and Stuart could all find authori-
ties to support their positions. The 
debate between the three judges 
on this point also represented a 
larger development in law. Beck 
and Stuart’s approach to stare decisis 
reflected an older tradition among 
common law judges, which allowed 
them more freedom and flexibility 
to develop the law. Harvey was influ-
enced by the stricter application of 
precedent that developed in the late 
nineteenth and early twentieth cen-
tury and came to dominate English 
and Canadian jurisprudence, pro-
moting uniformity and consistency. 
Just six years after Hartfiel, Harvey 
was once again able to convince the 
Court that it was bound by its own 
previous decisions, the generally 

for appellate courts. One was that 
the findings of fact of a trial judge 
should not be disturbed unless in 
clear error, and this went double 
for jury verdicts. There were many 
practical as well as philosophical 
reasons for the principle. Yet, the 
Supreme Court’s founding statute, 
like most others from that time, 
also gave it broad powers of review, 
including the ability to make its own 
inferences of fact as required.71 The 
Supreme Court bench was often 
inconsistent in applying this power 
of review, with different judges put-
ting different weight upon it. One 
biographer of Horace Harvey has 
noted that up to the early 1920s, the 
Chief Justice strongly believed in 
not disturbing findings of fact, but 
then reversed course and became 
much more cavalier. Then, in the 
later 1930s, he swung back to his 
original opinion.72 The Supreme 
Court en banc seemed equally incon-
sistent. Perhaps the fact that all the 
judges spent time on trials made it 
difficult for them to resist interfer-
ing with their brothers’ decisions. 

Although the judges on appeal sol-
emnly professed to affirm the prin-
ciple of deference on matters of 
fact, in reality Stuart was the most 
consistent. Harvey and Beck had a 
propensity to meddle. One inter-
esting example was Kalmet v Keiser 
in 1910, where the defendant had 
vehemently denied signing a prom-
issory note. Harvey, as trial judge,  
ruled the defendant had signed after 
examining the signature and other 

held doctrine for most Canadian 
courts for several generations. 

More recently, modern appeal 
courts, including the Alberta Court 
of Appeal, have adopted a middle 
ground between the two extremes. 
While recognizing that courts 
of appeal have the jurisdiction to 
change their own precedents, and 
should do so where circumstances 
warrant, courts of appeal also rec-
ognize that this ought not be done 
ad hoc with individual judges ignor-
ing otherwise binding precedent. 
In other words, the question for 
modern appeal courts is no longer 
whether precedent can or should 
be overruled, but rather how it is to 
be done. Today, appeal courts, like 
the Alberta Court of Appeal, typ-
ically require counsel to apply on 
motion for reconsideration of other-
wise binding precedent. This allows 
appellate courts the best of both 
worlds: certainty in the law unless 
and until the circumstances war-
rant a change, if not outright rejec-
tion, of that precedent; and a proper 
method of ensuring that precedent 
is not overruled willy-nilly by two 
members only of an appeal court.70 

Deference to Trial Judges: 
Begging to Differ
Another area where the Court had 
its idiosyncrasies was the degree of 
deference to be given to fact find-
ings by trial judges. By the time the 
Supreme Court of Alberta came 
into being, there were several com-
monly accepted guiding principles 
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samples of the defendant’s handwrit-
ing. Beck was quite scathing about 
his colleague’s conduct of the trial, 
especially his assumption of the 
role of handwriting expert. Stuart 
and Sifton, however, dismissed the 
appeal because they could not pos-
itively say that Harvey as the trial 
judge was wrong, even though they 
also had qualms about the handwrit-
ing analysis. Those qualms were out-
weighed in their opinion by Harvey’s 
privileged position in appraising the 
testimony and evidence. 

However, Alberta’s appellate court 
attracted some harsh censure from 
higher courts for not abiding by 
the principle. In Jones and Lyttle v 
Mackie, involving a dispute over a 
contract, the Appellate Division 
overturned Justice Ives’s verdict 
and went so far as to additionally 
find fraud in the conduct of Jones 
and Lyttle, a building concern. The 
SCC was unimpressed with the 
judgment, as evident from Justice 
Idington’s comments:  

The first question raised herein is 
whether or not the Court of Appeal 
had any right or power to start an 
objection to the appellant’s right 
of recovery which had neither been 
taken by the pleadings nor in the 
course of trial, and make a find-
ing of fact of its own, especially so 
when the issue thus started is one 
of fraud…. Doing so seems such a 
violation not only of the well-known 

and recognized principles governing an Appellate Court’s jurisdiction as to 
require little to be said.73

Even in Harvey’s later years, when he considered himself more respectful of 
the trial judge, it is not hard to find examples where he was quick to inter-
fere. It was a common failing of appellate judges of the era.74

By contrast, all the judges, even a maverick such as Beck, had a strong respect 
for the primacy of the legislature, whether provincial or federal. Debate 
might rage over the proper interpretation of the legislature’s actions and 
intentions, but deference to its will at this time was absolute.

The Work of the Appeal Court: Private Law Reigned Supreme 
The Supreme Court en banc was overwhelmingly a forum for deciding private 
law disputes – that is to say, civil litigation. At least among reported judg-
ments, criminal appeals were far less common. A rough count of reported 
appellate decisions in 1909 shows twenty-four civil matters, none crimi-
nal. Even in 1917, the proportion was six to one in favour of civil appeals. 
Criminal appeals may not have been as important to the profession and 
hence not reported as much, but the numbers reflected the fact that it was 
generally harder to launch a criminal appeal.

The booming real estate market before World War I provided much of the 
work, which continued even after the boom collapsed in 1914 as litigants 
sorted out the aftermath. As land speculation rose to a frenzy, many issues 
arose that provided grist for the legal mills. The Court had to consider all 
manner of disputes concerning real estate contracts and mortgages. There 
was also a great deal of construction activity, and thus the areas of contract 
law and mechanics’ liens were thoroughly worked over. Much of the liti-
gation resulted from the way litigants assigned mortgages taken on both 
land and on chattels. A mortgage debt might end up due to a third party 
several times removed, creating complex relationships and many disputes 
as to who owed what to whom and who had the actual legal ownership of 
land and goods. 

The manner in which real estate speculators transferred their interests in 
lands or used them as security for other investments also created difficult 
lawsuits. Justice Stuart’s judgment for the Court in Reeve v Mullen made for 
entertaining reading as he untangled the web of dealings ultimately involv-
ing a single house lot in Edmonton. Ewing sold a lot to Mitchell, whose 
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spirit of the bench and also reflected the tension between Harvey the tradi-
tionalist and Stuart the activist. Three of these decisions, namely R v Cyr, 
Board v Board, and R v Trainor, exemplify the Court’s strong conviction that 
the law must adapt to the peculiarities of Alberta. The last, Re Lewis and  
Norton, was Harvey’s chance to shine in an almost surreal situation involving 
the Appellate Division and the Canadian Army, in which Harvey produced 
a splendid defence of the rule of law.76 

R v Cyr: Alberta Takes the Lead in Women’s Rights 
Few judgments from the early years of the Court are referred to as much as 
R v Cyr from 1917. This is understandable. The Appellate Division’s deci-
sion, written by Stuart, foreshadowed the famous “Persons” case of 1929 in 
which the Privy Council confirmed that women were legal persons able to 
sit in the Canadian Senate. Yet, ironically, the point in dispute in the appeal 
– whether women were qualified to hold public office as a magistrate – could 
easily have remained a side issue in an otherwise pedestrian case except that 
Stuart saw in it a matter of legal principle he felt must be addressed. Stuart 
resolved this issue in a way that was arguably more scholarly and compelling 
than the Privy Council decision twelve years later on a similar point.   

Lizzie Cyr was a street prostitute. After a customer complained to police 
that he had contracted gonorrhea from her, Cyr was arrested and charged 
with vagrancy. Although Cyr couldn’t have had any money for a high-pow-
ered lawyer, somehow when she appeared before Magistrate Alice Jamieson, 
she was represented by J. McKinley Cameron, one of the city’s leading prac-
titioners of criminal law. 

Jamieson was a well-known local suffragette and woman’s activist, who kept 
company with the likes of Nellie McClung and Emily Murphy. Jamieson had 
been made a magistrate of the province’s Juvenile Court in 1914, the first 
such appointment of a woman for any British dominion. Then in 1916, she 
and Murphy made history as the first female police magistrates in the British 
Empire, Murphy in Edmonton, Jamieson in Calgary. Both women experi-
enced resistance from the bar, and their ability to hold judicial office was 
questioned because they were women and lacked legal standing. However, 
Cameron was the first to voice this criticism in court. 

Jamieson was still finding her feet as a magistrate. After hearing the prose-
cution’s case, she gave Cyr a six-month sentence, without pronouncing her 

son sold the same lot to Nelson with 
Mullen, the real estate agent negoti-
ating the deal. Nelson asked Mullen 
to resell the lot, and Mullen sold 
other lots to Nelson owned by one 
Seabrook on the condition that he 
sell Nelson’s lot. Mullen sold the lot 
to one Mouncey, who then backed 
out, to be replaced by Reeve, who, 
in order to buy the lot, needed to 
sell other lots. Armstrong decided 
to buy Reeve’s lots, then Nelson 
assigned his interest in his lot to 
Reeve and Reeve assigned his lots 
to Armstrong, with a large amount 
of money finally exchanging hands. 
Somehow Mullen, the real estate 
agent, ended up with $2,000 and a 
horse. Reeve claimed the money, 
though not the horse. As Stuart 
put it, “Such is the delicious mess 
which the wild scramble of a num-
ber of men for a handful of what is 
popularly called the unearned incre-
ment has cast into the Court for 
examination.”75

Those were the days when inter-
est-based litigation was the pri-
mary focus of the courts, including 
Alberta’s appeal court. But while 
the Court spent much of its time on 
private law matters which were nec-
essarily of more concern to the lit-
igants than society at large, some 
early Court decisions did take on 
wider significance. It is time to turn 
to a more detailed look at four nota-
ble decisions of the Court, which 
embodied the sometimes progressive 
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guilty or giving her counsel a chance 
to speak. After pointing this out, 
Cameron refused to enter a defence, 
knowing he had ample grounds for 
appeal. The conviction was reviewed 
by Justice Scott of the Supreme 
Court Trial Division on a certiorari 
application. Cameron advanced sev-
eral different grounds for the appeal, 
including that the vagrancy offence 
by its wording could not apply to 
women; the conviction was irregu-
lar and should be quashed; and the 
magistrate as a woman was incom-
petent to hold such office and there-
fore the conviction was invalid. 

Scott quickly disposed of the 
application. On the objection to 
Jamieson’s competence to hold 
office, he ruled on ample prece-
dents that the conviction would be 
valid even if it were subsequently 
decided she should not be a magis-
trate because of her sex. He declined 
to resolve whether she could hold 
that office, stating: “While I enter-
tain serious doubt whether a woman 
is qualified to be appointed to that 
office, I am of opinion that the legal-
ity of such an appointment cannot 
be questioned or inquired into on 
this application.”77 

Cameron appealed to the Appellate 
Division, and Harvey, Stuart, Beck, 
and Walsh heard the appeal. In 
his judgment for the Court, Stuart 
seized upon Cameron’s objection 
that Jamieson was incompetent to 
hold office as the important issue. 
“It would seem…to be advisable, 
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however, for this Court to decide the point directly 
raised by the objection in view of the fact that convic-
tions are being made quite frequently at the present time 
by two women who have been appointed police magis-
trates.”78 However, Stuart’s judgment went beyond this 
pragmatic goal to address more fundamental issues: not 
just the role of women in contemporary society, but also 
to what degree the courts should adjust the law to pre-
vailing social conditions. 

Stuart conceded that, unlike other provincial legisla-
tion that allowed women to hold government office, the 
Act Respecting Police Magistrates and Justices of the Peace 
appointing Jamieson did not specify that women could 
be magistrates. Thus, he decided to examine the com-
mon law doctrine at the time that held that women were 
not capable of holding public or judicial office. He enu-
merated the many earlier historical examples of women 
holding high office in England, sometimes including 
judicial functions. He then looked at the decisions of 
the English courts of the nineteenth century that estab-
lished the supposed tradition that women could not 
hold office. Of one, R v Harrald, Stuart commented: “It 
reveals how reluctant the English Courts were to extend 
political rights to women.”79 He found that decisions like 
this showed a hardening of attitudes against women in 
public life. 

Stuart concluded that before the nineteenth century, 
if anything, it was well established that women could 

hold office, including as justice of the peace. The author-
ities for a long period of time did not appoint any, he 
argued, likely because the idea that women were gen-
erally unsuitable had become a prevailing belief. This 
reluctance – rather than any actual decisions, precedents 
or statutes that spelled it out – became the basis upon 
which the notion of woman’s incapacity in the common 
law was introduced into the courts. 

Stuart found, by contrast, that the situation in Alberta 
was much different, pointing out that “at a very early 
stage in the history of our law in the Territories it was 
recognized that women should be put in a new posi-
tion.”80 Exploring the status of common law, and English 
law, in Alberta, Stuart expanded greatly upon the doc-
trine that a British colony accepted English law except 
as inapplicable to that place. Repeating the position he 
had expressed in his dissent in Makowecki v Yachimyc, he 
stated: “We are at liberty to take cognizance of the dif-
ferent conditions here, not merely physical conditions, 
but the general conditions of our public affairs and the 
general attitude of the community in regard to the par-
ticular matter in question.”81 

Stuart pointed out that in the case of women, the law of 
both the Territories and the province gave them more 
rights, such as holding property, and, in 1916, the vote as 
well. Women could also in theory join the Law Society 
of Alberta or the Canadian College of Physicians and 
Surgeons and practise in both law and medicine. In his 
view, Albertans approved of a much greater role for 
women in society. Therefore, Stuart concluded: 

I therefore think that applying the general principle upon 
which the common law rests, mainly that of reason and 
good sense as applied to new conditions, this Court ought 
to declare that in this province and at this time in our pres-
ently existing conditions there is at common law no legal 
disqualification for holding public office in the government 
of the country arising from any distinction of sex. And in 
doing this I am strongly of opinion that we are returning to 
the more liberal and enlightened view of the middle ages 

J. MCKINLEY CAMERON, 1942. GLENBOW ARCHIVES, NB-16-240.
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in England and passing over the narrower and more hard-
ened view, which possibly by the middle of the nineteenth 
century, had gained the ascendancy in England.82 

This judgment showed Stuart’s progressive views 
expressed in a well-reasoned analysis of the law. The 
decision also solidified a principle that western jurists 
had adhered to since the territorial days – the west was a 
unique society and the law should reflect that fact. 

While Stuart’s judgment struck a huge blow for the rights 
of women,  it could also be said to have reinforced many 
prejudices.83 Jamieson’s summary attitude toward Cyr’s 
guilt did not bother Stuart. He took Cameron to task 
instead for not helpfully pointing out the magistrate’s 
mistake at the time, rather than using it for grounds of 
appeal. He also had no problem with Cyr’s arrest on the 
charge of vagrancy. The fact the vagrancy law was used 
to criminalize what was arguably only immoral conduct 

did not count. The law was the law and there was no 
way round it. As a fallen woman, Cyr was shown little 
sympathy.

Nevertheless, this decision rightly holds a place of prom-
inence in the jurisprudence of the Alberta Court, and 
likely always will. It seems entirely fitting that it was 
the judges of Alberta’s appeal court who defended the 
rights of women to be appointed as magistrates, since 
Alberta was the first jurisdiction in the British Empire 
to appoint women to these offices. It remains a source of 
justifiable pride that Alberta and its appellate judges led 
the way on both counts.  

Board v Board: Responding to  
Changing Social Mores with Divorce 
Board v Board was a fine example of the productive ten-
sion of the Court between its conservative side, chiefly 

MUG SHOT OF STREET PROSTITUTE BABE JOHNSON, CALGARY, 1917. JOHNSON, LIKE LIZZIE 
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Harvey, and the more liberal one, chiefly Beck and 
Stuart. A reference from Justice Walsh, it dealt with the 
question of whether there was a law of divorce in the 
province, and whether the Alberta Supreme Court had 
the jurisdiction to apply such law. 

While not unknown, divorce had been very uncom-
mon in Canada until the twentieth century. This began 
to change as more and more people started to seek a 
way out of their marriages. By the terms of the BNA 
Act, matrimony and divorce were under the control of 
the Dominion government, which had never created 
any law governing divorce. Indeed, it would take until 
1968 and the government of Pierre Trudeau for it to do 
so. For most people in Canada, a divorce meant asking 
Parliament to pass an authorizing private act. A num-
ber of provinces, however, used the existing English law 
for divorce and marriage, which allowed individuals to 
petition the courts for a divorce. In British Columbia, a 
1908 decision of the Privy Council in Watts v Watts had 
declared the law of divorce used in England operative in 
that province. Thus, the courts there had jurisdiction. 
A similar case soon followed in Manitoba. In 1918, the 
Appellate Division in Alberta considered the same ques-
tion in Board v Board.

The Divorce Act of 1857 had reformed divorce law in 
England and established a civil court to hear divorce 
and matrimonial matters. The Northwest Territories 
and subsequently Alberta had adopted English law 
as of 1870, except that which was inapplicable. The 
Northwest Territories Supreme Court and the Alberta 
Supreme Court, in their respective statutes, were given 
the same powers and jurisdiction as the superior courts 
of England, and the statutes listed certain courts. 
However, for whatever reason, both of the relevant 
statutes neglected to specifically list the English Court 
for Divorce and Matrimonial Causes. By contrast, 
in British Columbia, the corresponding statute had 
granted the province’s superior court the same jurisdic-
tion as all English courts with no attempt to identify 
them by name. 

To Harvey, the issue was cut and dried. Because the 
Court for Divorce and Matrimonial Causes was not 
specifically listed in the Supreme Court Act, the Alberta 
Supreme Court did not have jurisdiction. He inferred 
from the fact that no one had tried to bring a divorce 
through the courts in the Territories or Alberta and had 
instead resorted to private acts of Parliament that it fol-
lowed that neither the Territorial Court nor the Supreme 
Court ever had jurisdiction. He also suspected that the 
Dominion never intended to allow the 1857 law reform-
ing divorce in England to be introduced into new prov-
inces and thereby interfere with the federal power over 
matrimonial law. But Harvey did not think he needed 
to resolve this point, given what he viewed as the fatal 
objection to the Supreme Court having any power in the 
matter of divorce. 

Stuart took a much broader approach, concluding: 

In my view the question of applicability of a law is to be 
decided from a consideration of the general conditions 
of settlement and society and that it was not intended 
by Parliament that the existence or non-existence of a 
Court with the requisite jurisdiction should be considered 
as affecting the matter one way over another.84 

Stuart pointed out in his judgment that one reason why it 
might not have occurred to anyone to specify the Court 
for Divorce and Matrimonial Causes in either the NWT 
Act or the Alberta Supreme Court Act was that divorce 
itself was extremely uncommon. But this had changed. 
As Stuart put it: “Passing one’s memory back to the days 
before 1907…one can well recall how startling a proposi-
tion it would then have appeared if petition for divorce 
had been brought in that court.”85 

Stuart also found that by adopting the law of England 
as of 1870, the Northwest Territories and subsequently 
Alberta would have adopted the 1857 Divorce Act. 
Unlike several other English laws, it was not explicitly 
mentioned for inclusion or exclusion. Therefore, in his 
view, one had to assume that it was included unless it 



obviously could not apply in the Canadian west. The 
mere fact that Parliament could pass private acts for 
divorces did not amount to a general law for divorce that 
replaced the 1857 law. Indeed, the fact that Parliament 
had not adopted its own law nationally, replacing the 
1857 English law in the provinces where it was held valid, 
reflected, in his view, Parliament’s tacit acceptance that 
the 1857 law could apply in any part of Canada. 

Having determined that the law did apply in Alberta, 
Stuart concluded that the Supreme Court must then 
have jurisdiction. The judgment, a complex but com-
pelling one, was vintage Stuart. It can be boiled down 
to three propositions. First, the Supreme Court of Alberta 
Act gave the Supreme Court the broadest power to try 
any action that might be brought in any English supe-
rior court as of 1870. Second, the fact that some courts 
were mentioned by name did not mean that Alberta’s 
Supreme Court was limited to the jurisdiction of those 
mentioned. Third, new laws did not necessarily require 
new courts to deal with them. As it happened, when 
England created a divorce law, it also created a court to 
deal with it. But the former did not require the latter. 
In other words, if the law of divorce applied in Alberta, 
then there was nothing to prevent the province’s supe-
rior court from dealing with divorces under its inherent 
jurisdiction. 

Beck, Hyndman, and Simmons supported Stuart and all 
chimed in with additional arguments. Reading Board, 
it is difficult not to feel that Stuart worked very hard 
to make it possible for divorce law to apply in Alberta 
because this was the direction in which society was 
heading. More people were going to be approaching the 
courts for divorces. Therefore, it was important to deter-
mine once and for all if the Supreme Court could grant 
them, and, in Stuart’s view, the answer should be yes in 
the case of Alberta. Even Beck, the Roman Catholic, 
chose to see it this way. Harvey for his part may not 
have had any agenda against divorce itself. Rather, he 
once again simply displayed his penchant for strict lit-
eral interpretation of statutes. 

The last word in Board went to the Privy Council. Not 
surprisingly, considering the earlier B.C. decision, the 
Council upheld the Court’s judgment, with Viscount 
Haldane writing of “the admirable opinion of Stuart, J. 
in the Supreme Court in the present case, from whose 
reasoning, as well as from the arguments employed by 
the other learned Judges there, their Lordships have 
derived much assistance.”86

R v Trainor: Freedom of 
Speech in Times of War
World War I had an immediate effect on Alberta. Even 
before the war, the province’s boom had crested. With 
the outbreak of hostilities, there was something of a 
crash, especially in real estate. A great deal of the Court’s 
work load vanished, which is not to say the judges were 
less busy. While civil litigation may have dropped off, 
there were more criminal appeals, in part reflecting 
Alberta’s adoption of Prohibition. The war also contrib-
uted some unique issues for the appeal court. 

Among the novel problems thrown up in wartime for 
the Court’s consideration was the law of sedition. 
Remarkably, Alberta accounted for the single largest 
number of prosecutions for using seditious language 
in Canada. This has been attributed to the province’s 
large immigrant population, including many Germans.87 
Some of these cases reached the appeal court. In deal-
ing with these appeals, the Court made an important 
contribution to the law on free speech in Canada.88 
Justice Stuart’s judgment in R v Trainor anticipated 
the “clear and present danger” doctrine of American 
jurist Oliver Wendell Holmes, Jr. This judgment, which 
marks another example of the conflict between Stuart’s 
approach to the law and Harvey’s, is recognized as 
another progressive Court decision that continues to 
resonate with civil libertarians to this day.

Using seditious language was an offence under Canada’s 
Criminal Code. Seditious language included making 
statements calculated to cause public disturbance such 
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as riots, or to encourage people to be disloyal or cre-
ate ill will and resistance towards the authorities, or, 
in case of war, to impede the war effort. However, as 
would become clear from two reported judgments of 
the Appellate Division, the definition of the offence 
was ambiguous. The first problem was deciding whether 
something said was in fact seditious or just offensive. The 
other point, more problematic, was whether the Crown 
had to prove that the speaker specifically intended his 
comments to cause trouble or merely that trouble had 
arisen because of the comments made. As Justice Walsh 
put it, the appellate court had to sort out whether “every 
fool with a wagging tongue and an empty head” should 
be prosecuted.89 

R v Felton was the first appeal to come before the Court. 
Oscar Felton of Okotoks, originally an American, made 
a number of outrageous comments in a hotel bar, to the 
effect that he’d like to see the Germans “wipe England 
off the map” and accusing the English of involving Russia 
in the war but allowing them to “get licked.” Walsh, the 
trial judge, convicted him but reserved the decision for 
the consideration of the appeal court, asking whether 
the evidence supported the conviction. The main issue 
was whether Felton’s statements were indeed seditious 
in the circumstances. 

Chief Justice Harvey gave judgment for the Court. Dryly 
noting that the opinions of the trial judges in two leading 
English cases were contradictory on the intent issue, and 
the Code itself ambiguous, Harvey offered the following 
interpretation. Referring to a longstanding principle of 
the criminal law, he held that it was a reasonable princi-
ple that an individual can be presumed to intend the nat-
ural consequences of an act they undertook. Therefore, 
if Felton was uttering words judged seditious in their 
effect, it was reasonable to assume he meant them that 
way. Harvey then concluded that Felton’s exact words 
were capable of being seditious and that a trial judge or 
jury could convict him of the crime. Walsh’s conviction 
could therefore stand.

Interestingly, Harvey, normally reluctant to invoke con-
text over the letter of the law, nevertheless felt that the 
war was an important circumstance to consider:

In this present day of the great war when all our people are 
in a state of nervous tension and excitement, and intense 
feeling against the enemy due to the struggle in which we 
are engaged, words which, in ordinary times, would have 
no effect in creating disorder cannot be used now without 
much greater danger.90

Harvey’s departure was not entirely out of character. 
But it showed a side of his judicial character that became 
more evident later – a certain inconsistency when it 
suited him. 

Beck and Scott agreed with the Chief; Stuart did so 
as well but with reservations. He was not entirely con-
vinced that intention could be presumed on the basis 
Harvey laid out. Stuart suggested that if the circum-
stances could lead a jury to conclude that the words 
would cause sedition – such as using seditious words in 
public and with an audience – the jury could forgo wor-
rying about intent. But if the words were spoken in a 
more private setting, he would invite the jury to deter-
mine actual intention. Stuart was willing to concede, 
however, that Felton’s words certainly were capable of 
causing sedition and the conviction should stand. 

But, as matters would unfold, Stuart would, upon reflec-
tion, come to a different conclusion than Harvey had in 
Felton, and one that reflected his more liberal viewpoint.

The German sinking of the British liner Lusitania in 
1915 was the catalyst for a number of charges of sedi-
tion in Alberta, spawning debates and loose talk over 
the military justification of the torpedoing of the vessel. 
Most Canadians were outraged, and rejected attempts 
to excuse the action as a legitimate act of war. However, 
there were some sympathizers, many of German back-
ground, who thought that Britain’s naval blockade 
of Germany justified the sinking. The arguments in 
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taverns or country stores inevitably 
led to more sedition charges.   

R v Trainor started when Arthur 
Trainor, in a drug store in 
Strathmore, was told by the pro-
prietor’s wife that the Lusitania had 
been sunk. He replied along the lines 
of, “So they have got her at last, have 
they?” When Edward Lambert, the 
store proprietor, objected, Trainor 
went on to argue that the sinking 
was a justified act of war, and that to 
deny that was hypocritical because 
“the British are killing women and 
children by trying to starve them.” 
At Trainor’s trial, his counsel, lead-
ing criminal lawyer J. McKinley 
Cameron, asked Justice Simmons 
to reserve several questions, which 
Simmons refused to do. Cameron 
appealed. The case came before 
Stuart, Scott, Beck, and Walsh, but 
not Harvey, who was not on the 
Appellate Division that year. 

Cameron raised a number of points, 
such as whether the actual seditious 
words the accused had said had to 
be laid out in the formal charge, 
earning an exasperated diatribe 
from Justice Walsh about the use 
of “technicalities.”91 Stuart, deliv-
ering the judgment of the Court, 
was not perturbed and dealt quickly 
with four of Cameron’s “technical” 
points of appeal, ruling against him. 
He then zeroed in on what he felt 
was the heart of the matter. 

Stuart had obviously been thinking 
about the whole issue since Felton.92 

His misgivings in that case had 
grown to the point that he seized 
the opportunity to resile from his 
earlier view, concluding that there 
was a real difference between merely 
expressing disloyal sentiments 
and attempting to undermine the 
government:

I think it is about time that the 
 distinction between entertaining dis-
loyal and unpatriotic sentiments and 
giving utterance to them in a chance 
expression, and the crime of utter-
ing seditious words, on the other, 
should be adverted to. There was a 
long struggle in British legal history to 
establish the righteous principle that 
to convict of treason you must prove 
some overt act. So with sedition, it 
is not the disloyalty of the heart that 
the law forbids.…It is the utterance 
of words which are expressive of 
an intention to bring into hatred or 
contempt, or to excite disaffection 
against, the person of His Majesty or 
the government.93

Stuart decided that, under the law 
as framed, the speaker’s intent was 
the vital factor in differentiating 
between a detestable opinion and 
uttering seditious words. Invoking 
the need for a common-sense 
appraisal of circumstances in which 
the words were spoken, he stated: 

I am bound to say that I cannot under-
stand how a declaration of an opinion 
in an argument in a country store…
can be said to have been calculated 
or expressive of an intention to stir up 

discontent or disaffection among His 
Majesty’s subjects.94 

Pointing out that there had been 
more prosecutions for sedition in 
two years in Alberta than in the last 
hundred years in Britain – a period 
which had included major wars and 
civil unrest and that the latter had 
all involved public meetings and 
speeches – Stuart expressed the 
opinion that the country’s institu-
tions were surely stable enough to 
withstand talk such as Trainor’s. 
“What I fear in this case is that the 
accused is being punished for his 
mere opinions and feelings and not 
for anything which is covered by the 
criminal law.”95

Interestingly, Beck and Scott, 
who had concurred with Harvey 
in Felton, now agreed with Stuart. 
Walsh dissented. While he agreed 
with Stuart’s reasoning, he felt that 
Trainor’s comments about Britain’s 
blockade were made with seditious 
intent, crafted to create opposi-
tion to Allied war policy. And like 
Harvey, he felt that in wartime, 
standards were different, especially 
“in a province so cosmopolitan in its 
make up as this,” and that it would 
be “exceedingly dangerous to permit 
unbridled liberty of speech to every 
hot head in the community upon the 
subject of the war.”96 Walsh’s patri-
otism and pro-British bias perhaps 
showed through a little more than 
they should have. 

CANADIAN SOLDIERS IN CAMP OVERSEAS, CA. 1916. PAA A6741.
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Legal scholars have declared that Stuart’s judgment 
anticipated American Supreme Court Justice Oliver 
Wendell Holmes, Jr.’s famous “clear and present danger” 
doctrine, which defined the limits of free speech in war-
time in the United States and adopted a line of reason-
ing much like Stuart’s. The jurisprudential significance 
of the Court’s judgment in Trainor was not immediately 
apparent though it did reduce the frequency of sedition 
charges in Alberta. It has been noted that, in the next 
war, the issues in Felton and Trainor were moot. The gov-
ernment, perhaps to avoid the need to prove specific 
seditious intent, simply made any negative comments 
about the war effort illegal.97 

Re Lewis & Re Norton:  
Victory for the Rule of Law

Who is going to run this country, the Chief Justice or the 
Government? 98

These words were uttered during a full-blown confron-
tation between the Court and the nation’s military 
authorities. One of the Court’s – and Horace Harvey’s – 
finest moments took place on July 12, 1918. In a judgment 
handed down that day, Harvey gave a stirring defence 
of the rule of law, one which continues to have meaning 
to this day. Ironically, Harvey was called on to defend 
a Court judgment with which he had not agreed at all. 

This case is an example of how the conscientious effort 
to properly interpret and apply the law can take judges 
to places they would never choose to go. And while it 
is also another example of the way the more liberal and 
more conservative viewpoints on the Court collided, it 
also shows how these labels do not always capture the 
nuances of how the law actually works in the real world. 
But above all, it exemplifies the heavy burden imposed 
on judges in Canada to defend the rule of law, sometimes 
even against government itself.

Canada experienced a severe manpower shortage towards 
the end of World War I, with the army desperate for 
reinforcements. The government had already brought 
in conscription in 1917, which had caused a major politi-
cal crisis and much bitterness, especially in Quebec. As 
the need for men grew acute, the federal government 
decided to cancel various exemptions granted under the 
1917 Military Services Act. One of the exemptions can-
celled was for farmers. This was deeply unpopular. The 
agricultural community was facing its own manpower 
crunch. On many family farms, the sons and farmhands 
given exemptions were desperately needed to grow the 
crops – ironically, for the war effort. 

Rather than have Parliament review and change the 
Military Services Act to end the exemptions, the federal 
government decided to cancel the exemptions with an 
Order in Council. This was an order from the cabinet 
under the aegis of the general powers granted to the gov-
ernment by the 1914 War Measures Act. This was done as 
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a time-saving short cut. Parliament also passed a quick 
resolution in both houses approving the order. However, 
some of the individuals called up for service did not 
intend to go and fight without a fight. 

In Alberta, a young farmer named Norman Lewis had 
his exemption cancelled and reported for service. His 
father, furious, went to R.B. Bennett. The future prime 
minister played a fascinating role in the uproar that fol-
lowed. He was pro-conscription and as a parliamentar-
ian had voted for the Military Services Act. But he was 
also Director of Mobilization and knew very well the 
labour problems facing farmers.99 Given that Bennett 
must have suspected that the course of action he under-
took for the Lewis family would cause an uproar, he also 
likely acted from other convictions, convictions mir-
rored by the justices of the Supreme Court, regarding 
the sanctity of the law.

Bennett applied to the Supreme Court for a writ of 
habeas corpus for Norman Lewis. Literally meaning “to 
produce the body,” the writ embodied an ancient com-
mon law principle that the sovereign can inquire into the 
circumstances under which his subjects are detained. In 
modern terms, it is an order of the court to release a 
person if the court determines they are not being held 
legally. Bennett argued that the Order in Council can-
celing exemptions was invalid. Although itself an act 
of Parliament, the War Measures Act did not explicitly 
give the Governor General in Council, that is to say, 
the federal cabinet, the power to overrule or change the 
Military Services Act, another act of Parliament. 

Due to the seriousness of the matter, Justice Stuart 
directed the application to the full Appellate Division. 
Harvey, Beck, Hyndman, Simmons, and Stuart were the 
panel. After a week of deliberation, they handed down 
their judgment on June 28, 1918, declaring the Order in 
Council ultra vires and ordering Lewis’s release, with 
Chief Justice Harvey dissenting. 

MEMBERS OF 31ST BAT TALION, COEF, AT VICTORIA 
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Harvey found that the War Measures 
Act was in essence a delegation by 
Parliament of its authority to the 
executive, well within its powers and 
with ample precedent. The Act itself 
gave the cabinet the widest possi-
ble general powers to prosecute the 
war, and enumerated a number of 
categories of subjects in respect of 
whom these powers might be exer-
cised, but without limiting the gov-
ernment to those categories. To 
the Chief Justice, the language was 
clear and unambiguous. The fact 
that another act of Parliament, the 
Military Services Act, had been sub-
sequently enacted was irrelevant. 
Furthermore, the resolution approv-
ing the order, he argued, was clear 
evidence that Parliament considered 
the government to be acting prop-
erly, though the resolutions also 
were not necessary. The terms of the 
War Measures Act alone were enough 
to make the order legal.

His colleagues did not agree. Stuart, 
Beck, Hyndman, and Simmons 
objected to an interpretation of the 
War Measures Act that allowed the 
executive to override other acts of 
Parliament. Simmons argued that 
only an act of Parliament could 
override an act of Parliament, and 
that it could not be assumed that 
Parliament intended to change this 
time-honoured tradition even in dire 
circumstances. Hyndman agreed, 
stating “I know of no authority for 
the proposition that a statute can be 
altered, amended or repealed by an 

order in council unless express stat-
utory authority is so given.”100

Beck and Stuart further concluded 
that delegations of legislative power 
are always open for review of the 
courts. It was also clear that both 
men were also concerned that 
important and fundamental liber-
ties were at stake. Stuart could not 
resist throwing in some fine rhetor-
ical flourish: 

So far as I have been able to discover 
it was never attempted in Great Brit-
ain where bombs are dropping from 
Zeppelins and the guns of the war 
can be heard…to make orders and 
regulations in order to infringe upon 
and modify the specific Acts of Par-
liament which dealt with the question 
of the compulsory calling of men into 
the army. And the reason is, I think, 
that Great Britain is the home of con-
stitutional liberty.101

Without a doubt, part of the uneas-
iness Harvey’s colleagues felt was 
due to the prospect of the govern-
ment invading the legislative pre-
rogatives of Parliament under the 
excuse of wartime necessity. Their 
general respect for the primacy of 
the legislature, mentioned previ-
ously, came into play. Stuart demon-
strated the same unease as he had in 
Trainor at the infringement of tra-
ditional freedoms and rights. All 
the justices felt the weight of their 
decision, but there was a principle at 
stake. As Hyndman summed up: 

It is hardly necessary to refer to the 
very serious responsibility resting 
upon the Court in considering a ques-
tion of this character which may pos-
sibly have a far reaching effect on the 
war. Nevertheless, as a Court of law 
it is incumbent upon us to decide the 
matter upon purely legal principles 
and to extend relief to the applicant if 
in the opinion of the court his rights 
have been invaded.102

The Court ordered Lewis’s release 
and put into motion a chain of events 
that no one probably expected. 

Counsel for the federal government, 
James Muir, asked that the Court 
grant a two-week stay of proceed-
ings to allow an expedited appeal 
to be made to the SCC. This was 
a happy compromise Harvey was 
glad to make. The Alberta Court’s 
decision was sent on to Ottawa. On 
July 5, the bomb was dropped, so to 
speak. 

Another Order in Council was 
issued. Following up on a statement 
from the Solicitor General several 
days before giving the Canadian gov-
ernment’s opinion that its actions 
were legal, the order referred specif-
ically to the Lewis decision and then 
stated that the military would pro-
cess men with cancelled exemptions, 
“notwithstanding the judgment and 
notwithstanding any judgment, 
or any order that may be made by 
any court, and that instructions be 
sent accordingly to the generals and 

BOWN LAW OFFICE, EDMONTON, LASA 53-G-3.
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other officers commanding military 
districts in Canada.”

The judges in Alberta were not 
immediately aware of the new 
Order in Council, but they soon 
would be. The Lewis decision cre-
ated more applications in the prov-
ince for writs of habeas corpus. 
Lawyer J.E. Varley did so for a cli-
ent, Norton, while Leo Miller rep-
resented fully eleven conscripts on 
applications. When the applica-
tions were brought before Justice 
Stuart on July 5, the total number 
had grown to twenty. Counsel for 
the new applicants intimated that 
they feared military authorities 
were going to remove their clients 
from the jurisdiction of the Court – 
that is to say, out of the province – 
and persuaded Stuart to give them 
an order restraining the local mili-
tary authorities, specifically the dis-
trict commanding officer, Colonel 
Macdonald and Lieutenant-Colonel 

Moore, commander of the recruit 
depot, from doing so. The habeas 
corpus applications were adjourned 
until the following Monday. 

Now in front of Harvey, counsel 
for the applicants told the Chief 
Justice that they thought Stuart’s 
order had been disobeyed. Harvey 
did not hesitate. Although he per-
sonally believed the government 
had acted legally, his Court had held 
differently. He issued an order for 
Lieutenant-Colonel Moore to pro-
duce the habeas corpus applicants at 
court on Wednesday, July 10. The 
day came and neither Moore nor 
the conscripts were present at the 
Court. Instead, local lawyer Major 
J.M. Carson, the assistant judge 
advocate general, came in front 
of Harvey and stated that Moore 
was under orders not to obey the 
Court. An application was immedi-
ately made for a writ of attachment 
for Moore – essentially, an arrest 

warrant compelling him to appear in 
court. Harvey referred the applica-
tion to the appellate court and, with 
Beck and Stuart, issued the writ. 

The situation then became sur-
real. The Deputy Sheriff in Calgary, 
John MacCaffary, went to the depot 
barracks in Victoria Park to find 
Moore, and was greeted by what 
Harvey would later call “armed mil-
itary resistance.” The Calgary Herald 
described it vividly:

Victoria Park Barracks…has been 
turned into an armed camp. The 
Strathcona Horse has been brought 
in from Sarcee Camp to guard head-
quarters. Armed guards have been 
placed at every vantage point…. 
Partitions have been torn down and 
two machine guns placed that will 
sweep the open space in front of the 
buildings.103 
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The sheriff was informed by Major Frank Eaton, another 
local lawyer, that Moore was not there, and he was not 
allowed to search the premises. With fine rhetorical 
flourish, the major asked the sheriff just who was run-
ning affairs – Harvey or the government?

Back in court, the government counsel, James Muir, 
applied for a stay in all the habeas corpus proceedings until 
the SCC issued a ruling. The lawyers for the applicants 
were agreeable, as long as the military agreed not to 
remove them from the province and hence the Alberta 
Court’s jurisdiction. Major Carson, however, who was 
present at court, admitted that some had already been 
sent away. At Muir’s request, the Court adjourned until 
Friday, in expectation of a telegram from the Minister of 
Justice in response to the imbroglio in Alberta. 

Finally, late Friday afternoon the telegraph came. 
Invoking the July 5 Order in Council, the Minister 
refused to order the military to hold the conscripts in 
Alberta and thus “paralyze general operations.” There 
were, after all, similar habeas corpus proceedings flood-
ing the courts in other parts of the country. Obviously, 
the fear was growing in government that this was creat-
ing a new conscription crisis, and that opponents to the 
measure would use the courts to attack the policy.104 But 
in taking this action, the government was defying the 
order of the Appellate Division of the Supreme Court. 

Once again, Harvey did not hesitate. With the sup-
port of his colleagues, Beck and Stuart, he delivered 
the Court’s judgment. It was quite a statement, worth 
repeating at length:

137 BAT TALION SARCEE CAMP, 1916. GLENBOW ARCHIVES, PA-3476-7.



75

This Court is the highest Court of this province. It is duly 
and legally constituted for the purposes of protecting the 
legal rights of all persons who may come before it. It has 
all the powers substantive and incidental of all the com-
mon-law Courts of England.

These Courts grew up and acquired their powers not 
merely by legislation but through exercise for centuries. 
During these centuries those powers have had to be exer-
cised in times of turmoil and in times of stress as well as 
in times of peace and quiet and more than once in the 
past, although happily not in recent years, these Courts 
have had to exercise those powers in the face of hostile 
opposition and even as against hostile force.

It would be surprising then if machinery did not exist for 
such an emergency. Such machinery does exist. The 

Court’s officers in carrying out the decrees of the Court 
have the legal right and authority to call upon all able-bod-
ied men within their jurisdiction to assist in the execution 
of the Court’s orders and it is not merely the right, but 
the duty of everyone so called to furnish such assistance 
and what he does in giving such assistance is legal and 
justifiable while any opposition to the Court’s officers and 
those assisting is illegal and punishable, no matter from 
whom it comes.

This Court is now confronted by a situation which is most 
astounding arising as it does in this twentieth century. 
Orders have been issued out of the Court directed to one 
Lieutenant-Colonel Moore, a military officer, which orders 
have been disobeyed; an order for a writ of attachment 
against the said Lieut.-Col. Moore has been granted and a 
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writ issued and the sheriff has been met by armed military 
resistance in his effort to execute the writ.

Counsel for the military authorities of Canada has 
appeared before us and stated that Lieut.-Col. Moore has 
disobeyed the orders of the Court and is prepared to use 
force to resist arrest under the direct orders of the high-
est military officer in Canada, and it appears that these 
orders have been issued with the approval of the execu-
tive government of Canada. This seems to me that the mil-
itary authorities and the executive government of Canada 
have set at defiance the highest Court in this province.

…Upon this situation two courses are open to this Court. 
It can either abdicate its authority and functions and 
advise applicants to it for a redress of their wrongs and 
the protection of their legal rights that it is powerless, 
which, of course, means there is no power except that of 
force which can protect their rights, the consequence of 
which could scarcely mean anything less than anarchy or 
it may decide to continue to perform the duties with which 
it is entrusted for the purpose of guarding the rights of the 
subjects and not prove false to the oath of office which 
each member of it took when he solemnly and sincerely 
promised and swore that he would duly and faithfully and 
to the best of his skill and knowledge exercise the powers 
and trusts reposed in him as a Judge of the said Court.

There can be only one answer to the question, which way 
will this Court act? It will continue to perform its duties 
as it sees them, and will endeavour in so far as lies in its 
power to furnish protection to persons who apply to it to 
be permitted to exercise their legal rights.105

There was steel behind the words. The sheriff was 
ordered to find as many of the habeas corpus applicants 
as he could, with a posse of able-bodied citizens if nec-
essary, and bring them to court. Harvey believed with 
great conviction in the independence of the judiciary, 
as did his colleagues. Once the government defied the 
Court, he was unflinching in pursuing the matter – but 
not, as it turned out, unreasonable. 

Calgary’s civic leaders were alarmed at the prospect of 
a physical showdown between the army and the sher-
iff. City council had sent H.P.O. Savary, a respected 
lawyer, to the Friday court as their representative. 
Savary quickly brokered a compromise.106 He convinced 
Harvey not to immediately issue the Court’s order, and 
organized a meeting that night with Frank Freeze, the 
acting mayor, Colonel Macdonald, Major Carson, the 
sheriff, and the Chief Justice. Macdonald gave a per-
sonal undertaking not to remove any of the conscripts 
without giving the sheriff twenty-four hours’ notice and 
Harvey immediately agreed to put the Court’s order in 
abeyance. Finally, the acting Minister of Militia agreed 
by telegraph to respect Macdonald’s undertaking. The 
situation had been defused.

It is tempting to say the Court had won the standoff. 
It is more accurate to say that all the concerned parties 
jumped at a face-saving compromise, realizing how diffi-
cult the situation had become. Ironically, within a week 
the SCC passed judgment on an Ontario habeas corpus 
case. It found the original April Order in Council valid, 
vindicating Harvey’s dissent in Lewis. It was a measure 
of the man and his unfailing commitment to the rule 
of law that he backed his colleagues without hesitation, 
despite thinking they were wrong. 

The first ruling of the appeal court in this affair once 
again shows how the Court often divided: Harvey 
taking a close reading of legislation and going no fur-
ther, with Beck, Stuart, and in this case, Simmons and 
Hyndman, looking at broader implications. That said, 
all the judges believed in the supremacy of Parliament, 
though they had different interpretations regarding two 
pieces of legislation. Further, all the judges believed in 
the English, and Canadian, tradition of an independent 
judiciary and the rule of law, and in the judiciary’s role 
in protecting the liberties of individuals. 

COLONEL D. GEORGE MACDONALD, CA. 1915. GLENBOW ARCHIVES, PB-84-5.
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CONCLUSION
The judgments of the Court in the habeas corpus affair 
exemplify the first twelve years of Alberta’s appellate 
court. Over this short period, an appeal court of some 
stature and uniqueness had developed. The Alberta 
Supreme Court had started with the time-honoured 
tradition of en banc appeals, continuing seamlessly from 
its predecessor, the Territorial Court. As the work 
demanded, the Supreme Court modified its arrange-
ments for appeals, pragmatically aiming to maintain 
flexibility while moving towards a permanent appeal 
court. Thus, the Appellate Division created in 1914 gave 
the Court the advantage of having a full-time appeal 
court while maintaining the participation of the whole 
bench in appeals, just not all at the same time. 

Even without permanent members, the Court produced 
judgments striking in their originality, several of which 
have been discussed here at length. While it is certainly 
debatable whether these reflect the main body of the 
Court’s judgments, they do capture an important, pro-
gressive element. They also demonstrate the lively intel-
lect of Charles Stuart, often contrasted to the more 
literal-minded Chief Justice. But in a moment of cri-
sis, that same Chief showed his mettle in defending the 
independence of the judiciary and the rule of law, princi-
ples he and his colleagues believed in so strongly. 

That belief in judicial independence would feature 
prominently in the next controversy about to embroil 
the Court. In 1919, Alberta would once again reorganize 
its Supreme Court, establishing trial and appellate divi-
sions which were not only separate but manned by per-
manent appointees selected by the government. From 
this initiative, an unprecedented crisis developed in 1921 
once the legislation came into effect, one that would 
pit two judges, colleagues for many years, against one 
another as each laid claim to the highest judicial office 
in the province.  

PARADE OF 31ST BAT TALION, VICTORIA PARK, 
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THE PROTAGONISTS: SCOT T AND HARVEY, CA. 1920. LASA 5-G-58, 5-G-60.

CHAPTER 3

W H O  WA S  T H E  R E A L  C H I E F 
J U S T I C E  O F  A L B E R T A ?  1 9 2 1 – 1 9 2 3

Who made thee a prince and a judge over us?1

On September 19, 1921, an extraordinary scene played out in a crowded 
courtroom in the Edmonton courthouse. For several days, Alberta’s 
legal community had been abuzz with the news that David Lynch 
Scott had been appointed as Chief Justice of the Appellate Division 
and Horace Harvey as Chief Justice of the Trial Division of the 

Supreme Court of Alberta. What had particularly raised eyebrows was that this made 
Scott the Chief Justice of Alberta, under the terms of the 1919 Act to Amend the Supreme 
Court Act. Or did it? Rumours had been flying that a confrontation was in the works, 
as the bar waited to see how Harvey would react to his apparent demotion. He did not 
disappoint and came to court that day to claim what he considered his rightful title, 
plunging the Alberta Supreme Court into three years of controversy and uncertainty, 
all to answer the question of who was the right and proper Chief Justice of Alberta – 
Harvey or Scott?2

The cause of this unprecedented incident was the statute that split the Supreme Court 
into a trial division and an appellate division, with permanent benches appointed to 
each division by the government, not by the judges themselves. Or more accurately, it 
was two amendments to this Act in 1920 that were to throw the Court into disarray. 

The division of powers between federal and provincial governments, partisan politics, 
egos, and genuine concern over judicial independence came together to create high 
drama in Alberta. The Chief justice controversy is one of the most compelling stories 
of Alberta’s appellate court, and worth considering in some detail. This controversy 
was also a unique occurrence in the history of common law courts, even among various 
famous judicial rivalries. It was Harvey who took a stand to defend judicial indepen-
dence, but the incident also throws a light on the complex interplay of patronage and 
politics that historically operated behind the façade of impartiality of Canada’s courts. 
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The Judicature Act, 1919
In 1906, Manitoba established a court of appeal, sepa-
rate from the trial court, as did British Columbia three 
years later.3 In 1918, it was Saskatchewan’s turn. The fol-
lowing year, Alberta followed suit, but took a different 
path from other western provinces. Instead of creat-
ing a new and separate appeal court, Alberta’s legisla-
tion modified the existing arrangement of the Supreme 
Court by dividing the court into permanent appellate 
and trial divisions. The Alberta approach, however, cre-
ated a potential problem that might not have arisen but 
for a crucial amendment to the original statute.

By 1919, it was clear that the time had come to make 
some changes to the Supreme Court. Chief Justice 
Harvey, and most of his colleagues, felt that more judges 
were needed. Business had slowed, but absences due to 
illness made it tough to stay on top of the court lists. 
The province decided that, in addition to increasing the 
number of judges, it would provide for their permanent 
assignments as either appeal or trial judges. It was clear 
to Harvey that not all his brother judges were suited to, 
or enjoyed, appeal work, while others were very good 
at it and preferred it.4 Stuart and Beck had been sitting 

almost continuously in the Appellate Division since 
1914, and Harvey had not done trials for several years. 
Trial judges would now become the Trial Division. 
In addition to assigning judges to one Division or the 
other, both benches would be enlarged, and the position 
of Chief Justice of the Trial Division established. The 
new arrangement promised to be more efficient. Harvey 
thought that it was time to split up the administrative 
work of the Supreme Court by creating the position of 
Chief Justice of the Trial Division.5 

At the government’s request, Harvey drew up the 
changes in the new Judicature Act, which also amended 
some other aspects of the court and court practice.6 
Section 3 of the Act stated that the Alberta Supreme 
Court would continue as established. In ss. 6 and 7, the 
new organization was laid out. The head of the Court, 
the Chief Justice of the province, was to be the chief 
justice of the Appellate Division. That Division would 
consist of a chief justice and four puisne judges. The 
Trial Division would have a chief justice and five puisne 
judges. The chief justice of the Trial Division would be 
ranked second in the Court’s hierarchy. 

THE APPELLATE DIVISION, 1922. L–R: HYNDMAN, STUART, SCOT T, BECK, AND A.H. CLARKE.
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Crucial to the controversy that followed was the word-
ing Harvey used in s. 6:

The Appellate Division shall continue to be presided over 
by the Chief Justice of the court, who shall continue to be 
styled the Chief Justice of Alberta, and should consist of 
the said chief justice and four other judges of the court to 
be assigned to it by His Excellency the Governor General 
in Council and to be called Justices of Appeal. [Emphasis 
added.]

Harvey’s phrasing clearly left him as Chief Justice 
of Alberta, stepping into the position as head of the 
Appellate Division. This may have been in his mind, not 
just to protect his own position as head of the court but 
also because it must have seemed logical. His appoint-
ment was as Chief Justice, and judicial appointments 
were for life, barring any unseemly scandal. Therefore, 
as the chief justice of a province was traditionally the 
head of the appeal court, his drafting assumed the obvi-
ous, namely that the current Chief Justice of the prov-
ince would head the permanent division for appeals. 
That also suited his preference for appellate work.

Though the judges would now sit permanently for the 
separate divisions, they would be ex officio members of 
both. This would allow them to sit as necessary if a judge 
was needed in one division or the other. It also reinforced 
the idea – certainly in Harvey’s estimation – that there 
was only one court. This was something Harvey stated 
time and again, right up to his death. The Appellate and 
Trial Divisions were not two different courts. As the 
names themselves suggested, they were to be two divi-
sions of the same court. Harvey believed the new Act 
merely put the existing organization of the court on a 
better-defined footing. Long after the fight with Scott, 
Harvey argued that the Dominion government drew up 
the commissions of the Alberta judges incorrectly, by 
implying there were two courts. 

Why did Harvey and the Attorney General’s depart-
ment choose to set up divisions of the court instead of a 

newly constituted and separate appeal court, such as in 
the other western provinces? Harvey himself later said 
Alberta’s 1919 Judicature Act was modelled on legislation 
in Ontario, where a reorganization of the courts had 
taken place in 1909, creating a Supreme Court with an 
appellate and trial division.7 There was apparently a con-
sensus that this was the best course. “We were all agreed 
that the method of having only one Court and develop-
ing in it, was preferable to having a separate Court of 
Appeal.”8 Harvey did not list specific reasons as to why 
it seemed a superior arrangement, but likely it was to 
allow judges to sit in the other division when needed. In 
the months to come, he may have regretted the decision. 

The Amendments
The Attorney General sent the draft bill to the fed-
eral Minister of Justice, as was customary when new 
appointments were requested. As usual, the federal gov-
ernment was unsympathetic to increasing the Alberta 
bench. Worse yet, it was in an obstructionist mood. An 
objection to s. 6 soon followed. Later, the federal deputy 
minister, E.L. Newcombe, claimed that, as worded, s. 
6 violated s. 96 of the BNA Act, which gave the federal 
government the right to appoint judges. By stating that 
the Chief Justice of Alberta would become head of the 
Appellate Division, the draft bill was essentially appoint-
ing the head of that Division. Newcombe thought that 
the divisions had to be considered new courts. Thus, on 
this thinking, the head of the Appellate Division was a 
new appointment, requiring new letters patent from the 
Governor General. 

The Alberta Attorney General’s office changed s. 6 to 
address Newcombe’s criticism. The amendment received 
assent on April 10, 1920.9 After the rewrite, s. 6 read:

The Appellate Division shall be presided over by a Chief 
Justice, who shall be styled the Chief Justice of Alberta, 
and shall consist of the said Chief Justice and four other 
judges of the court to be assigned to it by His Excellency 
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the Governor General in Council and to be called Justices of Appeal. [Empha-
sis added]

The meaning had been subtly but significantly changed, from the partic-
ular – the present chief justice would preside over the Appellate Division – to 
the general – a chief justice would do so, who could presumably be someone 
different. 

Harvey knew about the amendment. While in Ottawa as part of a delegation 
on judges’ salaries, the Chief Justice heard that there might be a problem 
with s. 6. He saw Newcombe and they discussed it.10 The deputy minister 
supposedly told the Chief Justice that this was the first time he had heard 
any complaint that the section was ultra vires. He agreed with Harvey that 
there should be no difficulty with the section as Harvey had first written 
it. Harvey’s remembrance of this conference raises the question whether 
Newcombe was being disingenuous. Newcombe would later adamantly 
defend the opposite position. And while he might have changed his mind, 
the reality was that even by the time of this meeting, pressure had already 
been brought on the provincial government to change the wording of s. 6. 

Returning to Alberta, Harvey found that the provincial government had 
already amended this section. Calling on the Attorney General, J.R. Boyle, 
Harvey pointed out to Boyle that the amendment essentially wiped out the 
office of Chief Justice of Alberta, as currently held by himself.11 The solution 
was another amendment, quickly added during the same session. It read: 

The Appellate Division shall be presided over by a Chief Justice, who shall be 
Chief Justice of the court and who shall be styled the Chief Justice of Alberta, 
and shall consist of the said Chief Justice and four other judges of the court 
to be assigned to it by His Excellency the Governor General in Council and to 
be called Justices of Appeal. [Emphasis added]

Harvey probably never saw the new amendment, since it still did not make it 
clear that the present chief justice would necessarily become chief justice of 
the new Appellate Division. The amendment was a bomb, armed and ready. 
All it required was detonation.   

The New Appointments: Battle Is Joined
The explosion came on September 15, 1921. The government of Alberta 
finally proclaimed the Judicature Act as law on August 11, to take effect on 
September 15, and the federal government had its appointments ready for 

that day. On September 15, Scott 
was named head of the Appellate 
Division; Beck, Hyndman, and 
Stuart puisne judges; and a new jus-
tice added, A.H. Clarke. Harvey was 
made head of the Trial Division, 
joined by veterans Simmons, Walsh, 
McCarthy, Ives, and a new appoint-
ment, T.M. Tweedie. Most impor-
tantly, Scott was now also Chief 
Justice of Alberta. 

Harvey first saw the news of the 
appointments in his morning 
 newspaper. He immediately sent 
a shocked telegram to the federal 
deputy minister: “Press reports 
appointment Scott Chief Justice 
Supreme Court and me Chief 
Justice Trial Division. Presumably 
mistake.” It was no mistake. 
Newcombe immediately replied. 
Not only were the appointments 
correct, but the deputy minister 
also confirmed the federal govern-
ment’s position. The Judicature Act 
had created two new courts, and 
the chief justice of each was a new 
judicial office, over which the fed-
eral government had full discretion 
in making appointments. This was 
in response to Harvey’s argument 
in his telegram that he had to be 
confirmed as Chief Justice of the 
Appellate Division because he was 
already Chief Justice. Thus the bat-
tle lines were immediately drawn. 

Harvey was at a disadvantage, as he 
was at the mercy of an unfriendly 
political climate. Robert Borden’s 
Conservatives had been in power 

ALFRED HENRY CLARKE, LASA 5-G-7.
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since 1911. The war-time Union administration elected 
in 1917 and still in power might have contained many 
Liberals, but was clear that Conservative supporters were 
now favoured for the bench. The previous four appoint-
ments in Alberta had all been from party ranks. Scott 
was an old Conservative as well as the senior judge of 
the Supreme Court. Thus, if the federal government had 
free rein to make a new appointment as Chief Justice of 
Alberta, Scott’s promotion would have been considered 
likely. This may be why Harvey, no fool about patron-
age, was so careful to create continuity in the 1919 Act. 

Unfortunately for Harvey, the provincial government 
had also changed. The Liberals had been unexpectedly 
removed from office in July. The new United Farmers 
administration was aggressively non-partisan. John E. 
Brownlee, a prominent Calgary lawyer, was made the 
new Attorney General. He was very competent and 
established a cordial relation with Harvey. His govern-
ment brought in the Judicature Act, but it likely never 
occurred to Brownlee that there was any problem 
with the amendments. If he knew about the changes, 
Brownlee might very well have agreed with their neces-
sity in order to meet the objections of the Dominion. If 
he knew that Scott was slated to take over the role of 
Chief Justice of Alberta, he probably thought he had no 
reason to interfere. His official stance in the following 
controversy was one of neutrality. 

The new court divisions were supposed to open in 
Edmonton at ten in the morning on Monday, September 
19, 1921. The changes in the bench had not gone unno-
ticed. The bar and interested members of the public 
crowded the courtroom, anticipating a confrontation.12 
In the judges’ chambers, Harvey told the gathered 
appellate judges, including Scott, that he insisted on his 
right to sit as the Chief Justice of the Appellate Division. 
Aghast, the judges did the only thing they probably 
thought they could do. The clerk, at half past ten, told 
the audience waiting in the courtroom that the opening 
was postponed to Wednesday. 

The other four appellate justices fired off a telegram to 
Newcombe, the deputy minister. “We the puisne judges 
desire to prevent unpleasant difficulty and cannot pro-
ceed with duties until arrangements made to have mat-
ter settled.”13 They stated that if the government would 
put a reference to the SCC for a ruling, the Alberta 
court could open. Harvey had agreed to act in the Trial 
Division on this condition. The four asked Newcombe 
to agree. Harvey sent his own telegram requesting the 
same course of action. 

But Newcombe, speaking for the federal government, 
proved stubborn. “Government considers its authority 
to nominate President of Appellate Division sufficiently 
plain and not disposed to refer to Supreme Court of 
Canada.”14 Wednesday came and the clerk once again 
postponed the courts until the following day. The 
Lieutenant-Governor did swear in Scott, Stuart, Beck, 
and Clarke at the legislature. Harvey refused to come 
and take his oath, saying it was unnecessary. He was not 
the only one. Walsh, although sworn in with his broth-
ers, protested it was unnecessary as he was already a 
member of the Supreme Court, an expression of tacit 
support, possibly, for the old Chief.15 

Finally, on Thursday morning, the Appellate Division 
filed into the courtroom – accompanied by Horace 
Harvey. Before court was officially opened, Harvey rose 
and read a short statement. He outlined the situation 
and the issue and stressed that there was nothing per-
sonal between him and Scott – it concerned the cor-
rectness of the actions of the federal government. Until 
the matter was settled, he consented to sit in the Trial 
Division and leave Scott to run the Appellate Division, 
but without renouncing his claim to the title of Chief 
Justice of Alberta. Determined to take the high road, 
Harvey complimented his brother judge on his appoint-
ment as head of the Appellate Division, as “well mer-
ited.” Harvey then left for another courtroom where he 
opened sittings for the criminal court. 

CHARLES STEWART, FORMER ALBERTA PREMIER, CA. 1921. PAA A436.
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Judicial Independence on the Line
What led Horace Harvey to take this extraordinary 
and very public course of action? If one is to believe his 
letters, Harvey’s motivation came primarily from his 
conviction that the federal government’s actions were 
incorrect and unconstitutional. It may have been a per-
sonal injustice, but more importantly it was also a seri-
ous infringement on judicial independence. Under s. 
99 of the BNA Act, judges of the superior courts were 
appointed for life on “good behaviour,” meaning they 
could only be removed for criminality or incompetence, 
which required a Parliamentary review. 

Security of tenure was accepted as a fundamental ele-
ment of judicial independence. Although Harvey 
remained a judge, he argued that the federal govern-
ment had effectively removed him as Chief Justice of 
Alberta – essentially, a demotion – without cause or 
review, thereby violating s. 99. It raised the unaccept-
able possibility that governments could interfere with, 
and even end, judicial tenure, through administrative 
reorganizations. At least one SCC justice later sympa-
thized with this argument and agreed that there were 

STEPHEN AVENUE, CALGARY, CA. 1910. GLENBOW ARCHIVES, NA-5329-27.

very important constitutional issues involved.16 Harvey 
also took issue with the federal Department of Justice’s 
interpretation of the Judicature Act. Even as amended, he 
argued the Supreme Court was one court, not two. The 
legislation did not create a new court but rather contin-
ued the existing court in the two divisions, and the only 
new appointments necessary were the extra judges and 
the chief of the Trial Division.

Harvey had already shown himself very sensitive to 
encroachment on the independence of the judiciary 
and the need for government to respect proper divid-
ing lines. He had crossed swords with the provincial 
Attorney General, J.R. Boyle, when the latter’s depart-
ment made a change to the Rules of Court requiring the 
Lieutenant-Governor to approve any amendments to 
the Rules.17 Harvey sent a blistering letter to Premier 
Charles Stewart, asking what the judges had done to 
cause the lack of confidence in their ability to set prac-
tice and procedure in the courts. Boyle replied, by way of 
apology, to explain that his department merely wanted 
to safeguard against any conflict or contradiction in the 
Rules, and there was no criticism of the bench implied. 
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The Chief Justice was also a man of great certainty. 
Reading through his judgments from the bench, one 
quickly forms the impression that Harvey rarely changed 
his mind on legal questions. As a judge, he understood 
that he might be overruled and was prepared to abide by 
that (as the events of 1918 had shown) but that didn’t mean 
he had altered his view. Many years after the events of 
1921–1923, safe and secure as Chief Justice, Harvey con-
tinued to insist that there was only one court in Alberta, 
the divisions did not constitute separate courts, and the 
federal government’s reading of the amended Judicature 
Act was incorrect. In short, Harvey was convinced the 
federal Department of Justice was completely wrong. 

Of course, even if he avoided discussing it, there was 
also wounded pride. Harvey does not seem to have been 
a particularly egotistical man, but neither was he ever 
described as humble. When correspondents addressed 
him without his proper title, Harvey would usually 
make a point of correcting them, often by telling them 
their letters would be more certain of reaching him 
if they were sent to the Chief Justice of Alberta. He 
was very particular, meticulous, and more than a little 
stubborn. His personal correspondence abounds with 

complaints of being overcharged, sometimes for trivial 
amounts, complaints of work not done, or not done well 
enough. Harvey hated anyone taking advantage of him, 
and would argue a point to ridiculous lengths at times – 
obviously on the principle of the thing. It is not surpris-
ing that on an issue with real stakes, he would not give 
in easily. 

A Lull in the Controversy
After the September debacle, Harvey and his support-
ers spent the next several months trying to change 
Newcombe’s mind about the Supreme Court reference. 
In the meantime, Harvey scrupulously avoided any of 
the prerogatives of his office and did not acknowledge 
his new position. When correspondents wrote to him 
as Chief Justice of the Trial Division, he replied to say 
he did not possess that title. When his letters patent 
arrived from Ottawa in October, he immediately wrote 
back, “I do not desire to treat this commission as in any 
way affecting me as I consider myself to be Chief Justice 
of the Supreme Court of Alberta.”18 Harvey sat on trials 
and fulfilled the administrative duties of the head of the 
Trial Division, but did so, in his mind, as rightful Chief 
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Justice of the whole court and an ex officio member of the 
Trial Division, not as the Chief Justice of that division. 

While the question was in limbo, with Scott and Harvey 
running their respective divisions in fact but not nec-
essarily in law, the atmosphere around the courthouse 
in Edmonton must have been strained. Stories later 
made the rounds that the two judges, now bitter rivals, 
would enter court or ceremonial proceedings shoulder 
to shoulder and even got jammed in a doorway once. 
These tales were likely apocryphal. As mentioned above, 
Harvey worked strenuously not to allow the situation to 
become a personal conflict with Scott, as he did not see 
it that way himself. Opening the new Trial Division, he 
stated that his brother’s appointment was merited due 
to his long service on the bench. Scott’s attitude was less 
clear. But if Scott felt animosity, it was not disclosed 
publicly. Given the situation, it was remarkable, espe-
cially compared to other clashes of judicial personalities. 
Inevitably, however, there was a showdown between the 
two men. 

THE SCOTT COURT
The question of who was properly the Chief Justice of 
Alberta remained to be decided, but even Harvey rec-
ognized that Scott was, for the moment, the head of the 
Appellate Division. The opening of court was delayed 
for a few days, but once it was obvious that the gov-
ernment was not going to change its mind, the Court 
returned to work. 

Scott was not destined to put much of a mark on his 
court. His health had been poor for a number of years 
and the stress of the controversy didn’t help. He was 
often away ill and consequently he did not have much 
of a presence in his Court’s jurisprudence. In fact, the 
Court, which had been expanded to five judges, often sat 
with just three.19 This was ironic, as one of the changes 
in the Act establishing the Appellate Division was the 
requirement that the whole court sit on appeals. The 

old quorum of three judges was now only supposed to be 
used in special circumstances. 

Once the Appellate Division was expanded to five 
judges, the government decided to appoint someone 
straight from practice, rather than elevating another 
member of the existing Supreme Court, a novelty for 
the Court. Alfred Henry Clarke was another Ontario 
transplant who had come to Calgary in 1910 after a long 
career in law and politics, becoming a star barrister at a 
prominent Calgary firm. Clarke proved an able addition 
to the court, which, given Scott’s frequent absences, was 
important. 

Not surprisingly, in Harvey’s absence, Stuart and Beck 
dominated the Court’s law-making. Hyndman and 
Clarke were active, but their senior colleagues did most 
of the writing, while poor Scott hardly seemed to put 
pen to paper as Chief Justice. Interestingly, although 
Harvey was not there to be a foil to his more liberally 
inclined brother judges, they did not embrace unfet-
tered activism. It demonstrated that Beck and Stuart, 
like most Canadian judges of their generation, remained 
largely orthodox despite their broader and more liberal 
approach to the Court’s law-making role. 

The SCC Weighs In 
The Court continued on, as it had to, but hanging over 
both divisions was still the question of how the contre-
temps would finally be resolved. It was not for lack of 
energy on Harvey’s part. After the federal government 
refused to ask the SCC for an opinion, Harvey looked 
at other options. Newcombe had told him to challenge 
Scott’s appointment via quo warranto proceedings. This 
essentially meant taking Scott to court and requiring 
him to prove he had the right to his office. Harvey was 
dead set against this course, even when friends urged 
him to consider it. He did not want to involve Scott 
personally. 

PRIME MINISTER WILLIAM LYON MACKENZIE KING, 1940. PAA P5347.
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Harvey did approach Brownlee about having the provincial government put 
a reference before the Appellate Division. Its opinion would not have suffi-
cient authority to end the dispute, but it might allow further appeal to the 
SCC or the Privy Council. Harvey even suggested that the appeal court 
could make a pro forma judgment in favour of the federal government to 
allow him to appeal.20 There was some uncertainty about the effectiveness of 
this route. Counsel for the Attorney General’s department was not certain if 
any appeal could be taken from such a reference, though Harvey thought he 
would just need the leave of the appeal court. However, it would have been 
awkward for the Alberta judges. Although no one said so directly, Scott 
might also choose to oppose a reference to the Appellate Division, almost 
certainly dooming the plan.

A timely change of administration in Ottawa made this avenue unneces-
sary. In December, 1921, only three months after Scott was appointed Chief 
Justice of Alberta, William Lyon Mackenzie King and the Liberal Party took 
power. Harvey received a sympathetic hearing from the Prime Minister. 
Lomer Gouin, the new Minister of Justice, asked the SCC to hear a ref-
erence on the question, despite continued resistance from Newcombe. An 
Order in Council was signed on February 10, 1922, asking the SCC to answer 
five questions: whether Scott’s 1921 commission made him Chief Justice of 
Alberta; whether Harvey’s made him Chief of the Trial Division; to what 
extent either might be ineffective; whether Harvey’s 1910 commission made 
him Chief Justice of the Appellate Division; and what office he held beyond 
his 1921 commission. 

Harvey was not entirely happy with the phrasing of the reference, mostly 
because he was worried, and justifiably so, that the matter was turning into 
a contest between himself and Scott. He lobbied hard for the federal gov-
ernment to provide counsel for both sides in order to make the reference 
a neutral question about the administration of justice. He was also under-
standably worried about the costs of the reference, costs he might have to 
shoulder. 

The reference came before the six justices of the SCC on March 14, 1922. 
Eugene Lafleur of Montreal, considered one of Canada’s leading advocates 
and an expert on constitutional law, was acting for Harvey thanks to Sidney 
B. Woods, former Alberta Deputy Attorney General, and a close friend of 
both men. Newcombe represented the federal Minister of Justice. Scott 
did not retain any counsel, but this was not necessary. Newcombe in effect 
defended Scott’s right to be Chief Justice by defending the government’s 
interpretation of the Judicature Act. Lafleur, writing to Harvey later, said 

that the deputy minister hardly took 
a neutral stance, and for all intents 
and purposes was Scott’s counsel. 

The judges of the SCC ruled for 
Harvey four to two. Justice Islington 
and Chief Justice Davies dissented. 
In their estimation, the Judicature 
Act, as amended, did indeed create 
two new courts, even if they were 
called Divisions of the Supreme 
Court. Islington pointed out, for 
instance, that the 1914 amend-
ment that first created an Appellate 
Division never referred to a Trial 
Division, but only created a new 
name for the Supreme Court en banc. 
Thus, the creation of a separate Trial 
Division in the later Act showed the 
intention was to have two separate 
courts. Davies felt that the amend-
ments demonstrated a clear change 
of heart of the Alberta legislature 
and that the new court was not a 
continuation of the old one. 

The other judges took the opposite 
view. Justice Brodeur argued that 
the original 1919 s. 6 was not ultra 
vires, nor did it interfere with the 
federal appointment power. Two 
of the judges argued that even the 
amendment to s. 6 did not necessar-
ily rule out Harvey’s claim. Surely, 
the Alberta legislature had not envi-
sioned demoting Harvey or entirely 
relieving him of office given the rules 
in s. 99 of the BNA Act for the dis-
missal of judges. As Justice Mignault 
put it: “I would not, for the reasons 
stated above, give the preference to a 
construction that would deprive the 



existing Chief Justice of the Supreme Court of his high office, and possi-
bly leave the Governor in Council free not to reappoint him to any judicial 
office.”21

All the judges, however, for or against, found themselves trying to divine 
the intent of the legislature from the Judicature Act. As Chief Justice Davies 
sharply remarked, “the difficulties of reaching a firm and clear conclusion…
are very great owing to the slipshod and inartistic manner in which the 
amendments…were framed and passed.”22 The clumsy amendment was fin-
gered as the ultimate cause of the debacle.

The SCC had vindicated Harvey except for one small problem. The SCC’s 
opinion on a reference was not a legally binding judgment. While a reference 
opinion was usually treated like a judgment, this was not necessarily so. The 
federal government, the province, and Scott could disregard it. Now the 
question became: Was anyone going to do anything about the SCC opinion?

Scott was in Victoria when the decision came down. Harvey wrote to him 
to suggest they should continue to preside over their respective divisions for 
the moment. His tone can be read as friendly but perhaps a bit patronizing. 
There was an ominous silence from Scott. The latter made no attempt to see 
Harvey when he returned from the coast. As the end of June approached, 
fall sittings had to be decided upon. If Harvey continued to preside over the 
Trial Division, he was admitting defeat. With the SCC decision to back him, 
Harvey decided once again to declare his claim to the office of Chief Justice.

So on June 21, 1922, he went into the judges’ chambers and told Scott he 
planned to take his “proper place” on the Appellate Division that fall. Scott 
promised Harvey a fight. As Harvey recounted: “He said that if I did, there 
would be an unholy row.”23 With the other judges as appalled witnesses, 
Harvey retorted: “It never occurred to me that either of us would fail to 
show respect to the Supreme Court if a reference were made as the judges 
requested.” Scott shot back that he had never agreed to be bound by the 
opinion, which Harvey had to concede. The uncomfortable interview ended 
on that inconclusive note. It was clear that Scott, too, was not going to give 
up his office without a fight. 

The Privy Council Has the Final Say 
Chief Justice Scott now put into motion the next act. The SCC reference 
opinion gave him a route to appeal to the Privy Council, and he had prom-
inent Calgary lawyer and politician R.B. Bennett apply for leave. Scott did 

not waste much time trying to per-
suade the government to under-
take the appeal on his behalf. He 
was prepared to do it in his own 
name. The Department of Justice 
sent Newcombe to represent the 
Government of Canada. Harvey 
and the Attorney General of Alberta 
were named the respondents on the 
appeal. Eugene Lafleur, represent-
ing Harvey, was assisted by the firm 
of Blake and Redden, which special-
ized in Privy Council appeals. 

Harvey was becoming weary of 
the contest. He once again lobbied 
the federal government to pay the 
costs of appeal for both himself 
and Scott, partly on the grounds 
that it was a constitutional matter, 
partly because he continued to be 
worried about the bill. The Privy 
Council, granting leave, had already 
said no party would recover costs. 
Harvey was convinced that the fed-
eral Minister of Justice was actively 
working against him, probably 
because of the way Newcombe had 
argued the government position at 
the SCC. Harvey wrote to his friend 
and supporter, Charles Stewart, 
the Minister of Interior (and for-
mer Premier of Alberta): “In fact, I 
sometimes feel so disgusted over the 
whole affair that I feel like throwing 
it all up and getting out.”24

The situation was also telling on 
Scott. In increasingly poor health, 
he was unable to work at all for most 
of the year. Harvey declined to take 
advantage of this, leaving the other 
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appellate judges to handle the work and sticking with 
his duties in the Trial Division. Rumours began to cir-
culate that Scott wanted to retire. This gave Harvey no 
peace, since the same rumors named Nicolas Beck as 
Scott’s likely successor!25 Now Harvey began to suspect 
a conspiracy to keep him from ever reclaiming his title. 

A Conspiracy?
Harvey has left behind his correspondence, which gives 
some idea of his motivation in contesting the title of 
Chief Justice. That advantage does not exist with David 

Lynch Scott, and to what degree Scott was responsible 
for his appointment is an open question. One histo-
rian has claimed that Scott and R.B. Bennett together 
planned the coup, but there is no direct evidence to 
support this contention.26 Bennett and Harvey suppos-
edly did not like each other: Bennett allegedly blamed 
Harvey for getting the University of Alberta established 
in Edmonton and not Calgary.27 The two men may have 
had differences, but there is no evidence that Bennett had 
a particular vendetta against the Chief Justice, or that he 
saw the appointment of Scott as a way of getting even. 
Shortly before the controversy, Bennett and Harvey had 
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worked together cordially to lobby for increases in the 
salaries of judges. Bennett was actually out of govern-
ment when the changes to the Alberta court were made, 
although he became Minister of Justice shortly thereaf-
ter. The Calgary lawyer likely had some role or influence 
in Scott’s appointment, but there is nothing to suggest a 
Bennett plot against Harvey.

This is not to say that Bennett was sympathetic to the 
Chief Justice. A close friend of Harvey’s, O.M. Biggar, 
formerly a prominent Edmonton lawyer and then Chief 
Electoral Officer of Canada, interviewed Bennett on 
Harvey’s behalf shortly after the controversy erupted. 
Bennett claimed that the federal government had 
no intention of dispossessing Harvey. According to 
Bennett, now Minister of Justice, when creating an 
appeal court, other provinces had included a provision to 
protect the incumbent Chief Justice’s position. Bennett 
told Biggar that when Scott had been appointed head of 
the Appellate Division, he had been surprised to learn 
that the Judicature Act had been written in such a way as 
to force the government to make him Chief Justice of 
Alberta as well. At the same time, Biggar told Harvey 
this about Bennett: “He would not, I think, consider it 
unfair to say he was not particularly disappointed that 
this was the legal position.”28 

Bennett’s comments raised two questions. The first was 
why the Conservative Meighen government decided to 
appoint Scott head of the Appellate Division instead of 
Harvey, especially given that the latter had been sitting 
as head of the Supreme Court for over six years. The 
obvious answer is that Meighen, along with Bennett, 
who may have had great influence in the choice, surely 
wanted to promote one of their own in Alberta. In the 
atmosphere of patronage at the time, no administration 
would likely pass up the opportunity. The appointment 
may have been made innocent of, or oblivious to, the 
fact it would effectively remove Harvey from the post of 
Chief Justice of Alberta. 

And thus the second question: Why did no one see the 
obvious problem regarding Harvey’s position, given that 
several provinces had already easily dealt with it? When 
Ontario and British Columbia created appellate courts 
– the former as two divisions of the superior court, the 
latter as an entirely separate court – the respective gov-
ernments had simply included a clause to say the sitting 
chief justice of the province would carry on and the title 
would then devolve onto the head of the appeal court 
once the sitting chief justice left that office.29 Manitoba 
managed to do so as well. Harvey has to shoulder some 
of the blame. When he drew up the original 1919 legis-
lation, he did not take this route, clearly thinking his 
wording looked after it, and probably because he wanted 
to be on the appellate court, not just have the title of 
Chief Justice for the province. It does seem a stretch to 
posit that no one in the federal cabinet realized what 
the implications would be of appointing Scott as Chief 
Justice of Alberta, but it has to be asked whether, even 
in the age of patronage, the government would have 
wanted the controversy it got. 

As for Scott, it is not surprising that he fought to keep 
the title. It was the pinnacle of his career. Scott had 
his opportunity to be magnanimous in victory. The 
Judicial Committee met on July 13 and again the follow-
ing day to decide the appeal. The Committee ruled in 
Scott’s favour. Lafleur, Harvey’s counsel, felt that Lord 
Atkinson and Lord Haldane were clearly in favour of 
Bennett’s arguments, but that Lord Sumner and Lord 
Shaw leaned towards him. The fifth, Lord Buckmaster, 
wavered, but in the end held for Scott. The case thus 
decided, Lord Atkinson gave the judgment, unanimous 
in allowing the appeal. The Committee pointed out 
that the Chief Justice had not been a necessary part of 
the Appellate Division which had been set up in 1914 
nor did he have any special right to be head of the divi-
sion unless he happened to assign himself there for the 
year. They decided that the Judicature Act, as amended, 
in essence set up a new court, and thus two new posi-
tions of Chief Justice. Sending Harvey to the secondary 
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position did not, in their estimation, 
infringe on any right or privilege he 
had possessed. 

The Privy Council did not really 
address the argument raised about 
s. 99. It made no difference. It had 
spoken and there was no further 
appeal. As far as Harvey was con-
cerned, that ended the matter. He 
wrote to Lafleur: 

Whatever the ground there is noth-
ing to be gained by further consider-
ation and I feel no cause for concern 
because during the interval I have 
preserved my own self-respect and 
I believe I have kept the respect of 
the profession which is much more 
important than the actual question of 
the office.30 

Some Wounded Feelings
Not that Harvey merely shrugged 
his shoulders and went back to 
work. He seriously thought about 
resigning and moving to Ontario. 
He inquired of his political friends 
about an appointment to the SCC. 
Charles Stewart had told Harvey 
earlier that the federal government 
planned to appoint him Chief Justice 
of Alberta when Scott retired, which 
looked likely to happen in the near 
future. This probably kept Harvey 
from leaving, though the possibil-
ity of Beck being appointed instead 
worried him greatly, and he made 
it clear that he would resign if that 
happened. If anything demonstrates 
Harvey’s true emotional stake in 

the position, this may be it. The thought of being passed over again was 
unbearable. 

Harvey, even in his correspondence, tried to keep a stiff upper lip. But in a 
letter to J.E. Atkinson, an old friend and editor of the Toronto Star, the toll 
of the controversy was evident.31 In his view, the Privy Council decision was 
politically motivated to save face for the federal government; King’s Liberals 
had let him down and the provincial Liberals had stabbed him in the back; 
Sir Lomer Gouin was plotting with Beck to promote the latter; and so on. 
Some unkind things about Beck, dwelling on his Catholicism, were also 
said. Clearly, Harvey had been deeply wounded. 

Harvey, however, declined to partake of any bitterness towards Scott for 
accepting the Chief Justice position. He may have thought of his own ele-
vation before Scott in 1910. Certainly, as noted, Harvey tried very hard not 
to make the dispute a personal one between himself and Scott. As far as he 
was concerned, the issue at stake was judicial independence, and the injus-
tice was his wrongful demotion at the hands of the government. Had Beck 
or Stuart been appointed, he would have fought just as hard. 

Strangely enough, the Privy Council decision may have cleared the air 
between Scott and Harvey. Several months after the decision, according to 
Harvey, Scott told him directly that if he could get an increase in his pension, 
he was ready to retire, and that he had nothing to do with any plans for Beck 
to succeed him. This confidence showed that they were again on speaking 
terms. Years later, in a letter to Walsh, Harvey remarked: “The tension that 
existed between Scott and me for a time was entirely [eliminated] before 
his death when he again showed the same friendly spirit that had existed 
between us for many years.”32 This may have been nostalgia brought on by 
the passage of time, but it also seems consistent with Harvey’s perceptions, 
at least, of his relationship with Scott. 

Harvey may not have felt personal animus towards Scott, but the same could 
not be said for his opinion of J.R. Boyle, the Attorney General who had 
superintended the ham-handed amendments. Harvey evidently blamed 
Boyle for the entire debacle. The exact nature of Harvey’s complaint is not 
known, but the strength of his feelings was clear. In response to a letter from 
Harvey, Boyle replied: “I read your letter with both surprise and sorrow – 
surprise that one so successful could be so bitter in the hour of greatest tri-
umph – sorry you have allowed yourself to be persuaded into thinking that 
I have in some way done you an injustice.”33 Harvey’s original letter to Boyle 
is gone, but it is not hard to fill in the content. 

RICHARD BEDFORD BENNET T, 1938. LASA 66-G-1.
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After Boyle became a judge, a number of his decisions were reversed by the 
Appellate Division with not-so-subtle rebukes.34 However, on Boyle’s death, 
Harvey graciously pointed out that in the matters that went on to the SCC, 
most of Boyle’s decisions were upheld.

CONCLUSION
An incredible situation had been created in Alberta due to the change of a 
few words in one section of one statute. But this was not the sole cause of 
the chief justice controversy. Patronage and politics played a part, even if not 
necessarily through malign intent. If Horace Harvey had been appointed 
the Chief Justice of the Appellate Division in September 1921, there would 
not have been a controversy. Harvey might well have pointed out, in a mis-
sive to the Minister of Justice or his deputy, the very same point that he 
pursued relentlessly right up to the Privy Council, but it would have been 
a purely academic argument. Instead, the uncomfortable sharing of powers 
in the administration of justice between province and federal government, 
along with the games of patronage politics typical of the times, produced 
a much different outcome. One of the longest judicial careers in Canadian 
history was nearly ended prematurely, the collegiality of Alberta’s superior 
courts was affected, and much time and energy was wasted on what should 
have been an unnecessary fight. 

Some may view Harvey’s role in the affair as a matter of ego. But there was 
much more at stake. The independence of the judiciary has long been one 
of the underpinnings of democracy. Although a layperson might not read-
ily understand, there were two issues of judicial independence raised in the 

turmoil over the office of chief jus-
tice. One was the spectre of judges 
being demoted or even losing their 
commission through administrative 
reorganization. While Chief Justice 
of Alberta versus Chief Justice of 
the Trial Division may seem like 
splitting hairs, Harvey’s appoint-
ment to the latter position arguably 
altered the meaning of judicial ten-
ure. The other issue was the influ-
ence of patronage in the affair. Some 
might consider it disturbing if Scott 
was indeed made Chief Justice at 
the expense of Harvey because of 
on patronage. And yet, patronage in 
judicial appointments was a barely 
disguised fact of life in Canada in 
the first part of the twentieth cen-
tury, and continues to be cause for 
concern even today. It might be 
noted that Harvey benefited too 
from that patronage, first when a 
change of government allowed him 
to pursue the matter further, and 
later when he was again appointed 
Chief Justice of Alberta. 
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If there was one positive note that 
came out of the whole affair, it was 
that the collegiality of the Supreme 
Court could – and did – survive the 
dispute. Unlike other judges in some 
clashes on Canadian courts, Harvey 
and Scott tried not to let it become 
personal. The other judges on the 
Trial and Appellate Divisions did not 
take sides and the Supreme Court 
did not descend into chaos. Even if 
their tempers became frayed at one 
point, Scott and Harvey managed to 
stay civil. Perhaps Harvey was right 
and the friendship between him-
self and Scott somehow survived 
through it all.
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CHAPTER 4 

T H E  H A R V E Y  E R A ,  1 9 2 4 – 1 9 4 9

When kings the sword of justice first lay down, 
They are no kings, though they possess the crown. 

Titles are shadows, crowns are empty things, 
The good of subjects is the end of kings.1 

David Lynch Scott died on July 27, 1924. One month later, Horace 
Harvey was appointed Chief Justice of Alberta and the Appellate 
Division of the Supreme Court of Alberta. He had come back into his 
own. It was the beginning of a remarkable  twenty-five-year tenure 
as the undisputed head of the province’s appeal court. Other judges 

came and went, some strong, some not, but Harvey was the constant presence who 
defined over two decades of the Appellate Division. It increasingly became a court in 
Harvey’s image, conservative and orthodox in its approach to law. In his second term 
as the chief justice, Harvey was the dominant figure of the court in a way he had not 
been in the first. 

There was both strength and weakness in this continuity, and Harvey’s leadership, 
that can be seen in the Court’s reaction to a cataclysm no one had dreamed possible: 
the Great Depression. The social, economic, and political upheaval of the Depression 
produced many challenges. Appeals concerning the civil unrest of the unemployed, 
the constitutionality of radical legislation of a radical new government, William 
Aberhart’s Social Credit administration, and even the political scandals of the pre-
decessor United Farmers of Alberta government tested the Appellate Division. The 
more rigid, formalist approach to law under Harvey made the Court unresponsive to 
some extent to the upheaval of the times, but it also provided a way of navigating the 
turmoil and preserving stability. 

THE HARVEY COURT: AN OVERVIEW

A man is wise with the wisdom of his time only, and ignorant with its ignorance. Observe 
how the greatest minds yield in some degree to the superstitions of their age.

– Thoreau, Journal2

From a perspective eighty years on, Harvey’s reappointment as Chief Justice of 
Alberta had an air of inevitability. But it was far from clear at the time. Unhappy with 
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his perceived demotion to the Trial Division, Harvey had considered retire-
ment. Even as it became clear that Scott was not likely to hold the office of 
chief justice for long, Harvey entertained doubts that he would be named 
head of the Court. Harvey informed his chief supporter in Ottawa, Charles 
Stewart, that he would resign if another judge was appointed.3 Harvey had 
other friends in high places, however, including Prime Minister Mackenzie 
King. Aside from his previous record, there was likely some sense in Ottawa 
that an injustice had been done to Harvey that should be righted. Whatever 
the ruminations in cabinet, Harvey was elevated again to the top judicial 
post in Alberta. 

The Judges: Harvey the Senior Jurist
For two generations or more of Alberta lawyers, Harvey was the Court of 
Appeal. Longevity played a role, but so did personality. Many members of 
the Alberta bar liked and admired him. Ronald Martland, an Edmonton 
lawyer and future justice of the SCC, said of Harvey’s presence in the court-
room: “He was almost akin to the Almighty when he was sitting up there.”4 
Another practitioner thought that “he was the absolute epitome of what a 
judge should look like.”5 Other lawyers had kind things to say about Harvey’s 
ability. S. Bruce Smith, himself destined to be Chief Justice of Alberta, 
claimed he was “brilliant” and “thought like lightning.”6 Harvey apparently 
did have a remarkable memory. Smith recalled one incident when the Chief 
Justice left the courtroom and shortly returned with an old notebook with a 
reference relevant to the appeal under consideration. 

Many lawyers were afraid of Harvey, who had a reputation for being stern 
and not suffering fools. He also had some perhaps not ideal qualities. Like 
any good Victorian, Harvey was a moralist. He had high personal standards 
that made him sometimes intolerant of the failings of others. J.J. Saucier, a 
prominent Calgary counsel, once said: “Horace Harvey was a bundle of vir-
tues without a single redeeming vice.”7 Saucier had been closely associated 
with R.B. Bennett, and he thought it ironic that Bennett and Harvey didn’t 
get along, since they were both such prigs. He recounted that he and his 
colleagues from Bennett’s old firm had much rough handling from Harvey 
because of Bennett’s support of Scott in the Chief Justice dispute.8 

Undoubtedly, Harvey suffered a problem common among very able individ-
uals – the conviction he was always right. Martland, for instance, thought 
that the Chief Justice was very thorough and well prepared in hearings but, 
because of this, generally had already made up his mind before counsel 
made their presentations. “You had scant hope of changing his mind, and 
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not much hope of winning with the others if Harvey went the other way.”9 
While capable of flexibility, when Harvey had made up his mind, he was cer-
tain he was right and was sometimes prepared to go to extraordinary lengths 
in defence of his position. 

Harvey’s Stubborn Streak: The Gallagher Trial
Outside the chief justice controversy, probably nothing illustrated his obsti-
nacy more than the Gallagher trial, also known as the Carbon murder mys-
tery. Harvey, at this point still in exile in the Trial Division, sat with a jury 
on the second trial of former NWMP officer John Gallagher, owner of a 
small coal mine in Carbon, Alberta. Gallagher was tried for the murder of 
another mine owner, John Coward. A jury convicted Gallagher but he suc-
cessfully appealed for a new trial. Thanks largely to the mysterious – and 

CHIEF JUSTICE HARVEY GIVING H.H. PARLEE OATH OF OFFICE, 1946. LASA 62-G-20.



110

convenient – death of a crucial Crown witness from the 
first trial, Gallagher was acquitted. Harvey’s conduct 
of the trial was impeccable. After pronouncing the ver-
dict, Harvey quietly added that only Gallagher knew the 
truth of what had happened in Carbon.10 

Gallagher’s legal troubles were not over. He was inves-
tigated but never charged in another murder. Then, in 
1924, he was before Harvey again on charges of arson 
and perjury. His mine had burnt down and the police had 
decided it was a scam to collect the insurance. Gallagher 
was found guilty – and the courtroom was shocked when 
Harvey sentenced him to life imprisonment. Clearly, 
this was the sentence for the murder that Harvey was 
convinced Gallagher had committed. Inevitably, there 
was an appeal. “The trial Judge must have proceeded 
upon some wrong principle or given too great weight to 
particular circumstances,” wrote Stuart, knowing full 
well Harvey’s game.11 The appeal court reduced the sen-
tence to ten years. 

Doubtless Harvey knew the sentence was unlikely to 
stand. He opened himself to criticism, even ridicule, in 
order to send a message to Gallagher. Like the chief jus-
tice controversy, it illustrated Harvey’s stubborn certi-
tude. Paradoxically, the same confidence in his judgment 
made Harvey a strong leader of the Court. This strength 
was also a weakness, as will be seen, when Harvey’s judi-
cial opinions became perhaps more influenced by his 
personality than he might have realized. 

Alfred Clarke, Pithy and Astute 
Over Harvey’s long tenure, not surprisingly the appel-
late bench saw a complete turnover of personnel. In an 
age where judicial postings were for life and most never 
retired, the Chief Justice outlived many of his colleagues, 
even some appointed well after him. 

There was one new face that greeted Harvey on his 
return to the Appellate Division, Alfred Henry Clarke. 
Born in Manilla, Ontario in 1860, Clarke had studied 
law at Osgoode Hall and had his call to the bar in 1883. 

He settled in Essex, Ontario, and practised there and in 
Windsor for nearly thirty years. In addition to his prac-
tice, Clarke was also the local master of the Supreme 
Court and the County Attorney. After being elected 
four times as a Bencher for the Law Society of Upper 
Canada, Clarke was given a life appointment. Very 
active politically, he was elected in 1904 to Parliament 
as the Liberal member for South Essex and was returned 
in the next two elections. After Laurier’s defeat in 1911, 
however, Clarke resigned his seat and headed west. 

Why Clarke decided, at the age of fifty-two and pre-
sumably well established, to leave Ontario is not known. 
But the leading Calgary firm of McCarthy, Carson and 
Macleod (now Norton Rose Fulbright) soon recruited 
Clarke to replace Walsh, who had just been appointed 
to the Supreme Court. Clarke quickly became a main-
stay of the Calgary bar and was elected a bencher of his 
new law society. 

Clarke’s appointment to the Appellate Division must 
have been a bit of a surprise, as he was a relatively elderly 
sixty years old and had practised in Alberta for less 
than a decade. He was also a Liberal while a nominally 
Conservative government was in power.12 Clarke became 
the first Alberta appellate judge not to have served as a 
trial judge, since all the previous appointees had joined 
the en banc court. As a three-time MP, however, Clarke 
was in line for some sort of reward. As it turned out, he 
was a good appeal judge, getting off to a strong start on 
Scott’s court. He wrote frequently and was not afraid to 
dissent. He has been described, reasonably accurately, 
as a “strict constructionist” and therefore got along well 
with Harvey.13 Clarke, however, also preferred to err on 
the side of equity, as shown in some of his judgments in 
negligence cases.14 Overall, he proved to be a solid addi-
tion to the Appellate Division. 

Charles Mitchell, Judge to Politician to Judge
After Clarke in 1921, the next appointments followed on 
the loss of two of the original members of the Court. In 
1926, Charles Stuart died. He had not enjoyed robust 
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health and suffered from heart prob-
lems. When he took sick with what 
seemed like a case of the flu, how-
ever, no one expected him to be 
dead within two weeks. Game to the 
end, Stuart wrote Harvey shortly 
before his death to say that he would 
probably need a little more time off 
before getting back to work, but if 
they needed him, he would come in 
the next week.15 Stuart left a widow 
and three children. Judges’ pensions 
did not settle on their wives; wid-
ows were given an award of only two 
months’ salary. The judges took up 
a collection, and Harvey persistently 
lobbied the government for an extra 
allowance of money for the Stuarts.16 

Stuart’s replacement was Charles 
Richmond Mitchell, an easygoing 
man known far and wide as Charlie. 
Mitchell was the second Maritimer, 
after Hyndman, to join the appeal 
court. He was born in Newcastle, 
New Brunswick, in 1872. His uncle, 
Peter Mitchell, was considered one 
of the Fathers of Confederation. 
After a private school education, 
Charles Mitchell attended the 
University of New Brunswick and 
then went to King’s College in Nova 
Scotia for his law degree. After get-
ting his call to the New Brunswick 
bar and practising a year, Mitchell 
headed west in 1898 and set up shop 
in Medicine Hat. He became the 
city solicitor as well as the local 
Crown prosecutor and agent of the 
federal attorney general. When 
the District Court of Alberta was 

established in 1907, Mitchell was 
named to the bench in Calgary. 

At the behest of Arthur Sifton, 
Mitchell resigned after only three 
years and ran for provincial office. 
He was initially the member for 
Medicine Hat and joined Sifton’s 
cabinet, but lost his seat in a conten-
tious, closely fought election in 1913. 
Mitchell was too useful to Sifton 
as a lieutenant, and a safe seat was 
found for him. He served as provin-
cial treasurer, attorney general, and 
minister of health, public works, 
education and municipal affairs. 
Surviving the Liberal rout of 1921, 
Mitchell inherited the leadership of 
the party three years later. In 1926, 
with the Liberal Party clearly strug-
gling, Mitchell took his reward for 
long political service and went to 
the appeal court. Mitchell, however, 
never came close to filling the shoes 
of Charles Stuart. 

Henry Lunney, the Individualist
The same was true of Beck’s replace-
ment, Henry William Lunney. Beck 
was in Seattle in 1928 and on his hon-
eymoon with his third wife when he 
died of a heart attack – after a game 
of golf. Although Beck’s health had 
not been hale for a number of years, 
his death, like Stuart’s, came a bit 
suddenly. The loss of the “Great 
Dissenter,” fully the equal of Harvey 
and Stuart, was a blow to the Court. 

Henry Lunney was in some respects 
a fitting replacement for Beck. He 
was independent minded as a judge, 

called the “quintessential individ-
ualist” by one authority.17 Another 
Maritimer, Lunney hailed from 
Saint John, New Brunswick, born 
there in 1885. A large number of 
lawyers from the Atlantic Provinces 
had come to Alberta during the 
boom years before World War I. 
Lunney received his education from 
the University of New Brunswick 
and then King’s College for his law 
degree, joining the bar of his native 
province in 1910. Interestingly, 
Lunney worked as a newspaper 
reporter in Saint John and briefly 
joined the Montreal Star before 
coming west in 1911 to work for the 
Calgary News-Telegram. 

The following year, he was called to 
the Alberta bar and went into part-
nership with Clifford P. Reilly. They 
were joined by Alphonsus Lannan, 
who articled with Lunney, and the 
firm eventually became Lunney and 
Lannan. The latter developed quite 
a divorce practice, still considered a 
little disreputable at the time.18 The 
partnership did a fair amount of lit-
igation, and Lunney acted as agent 
for the Attorney General for liquor 
act prosecutions, was involved in 
some noteworthy trials, and was 
appointed a KC in 1921. Lunney was 
also involved in Liberal party poli-
tics, running unsuccessfully against 
R.B. Bennett in 1926. Although a 
respectable lawyer, Lunney had one 
of the thinner resumés of appointees 
to the Court to that date. However, 
he was a Roman Catholic as well as 
a good Liberal. With Beck’s death, 
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there was no Catholic on the Appellate Division, and it 
was still considered necessary to ensure Catholic repre-
sentation in judicial appointments. 

A.A. McGillivray, the Consummate Barrister
If Mitchell and Lunney were not the strongest mem-
bers of the Court, the same cannot be said for the next 
two additions. Hyndman decided to retire from the 
Appellate Division in 1931 to go to Ottawa. Walsh moved 
to the appeal court to replace Hyndman but was almost 
immediately named Lieutenant-Governor. The govern-
ment replaced him with one of the brightest lights of 
the Alberta bar, Alexander Andrew McGillivray. He 
became a member of Harvey’s court in 1931, and except 
for his early death, he might have succeeded the chief 

or possibly even gone to the SCC. His son, William 
Alexander McGillivray, became Chief Justice of Alberta 
in 1974. 

“AA.” as the elder McGillivray was known to his col-
leagues, was from London, Ontario, born there in 
1884. He received his legal education in Nova Scotia 
at Dalhousie University after attending St. Francis 
College in Quebec. Shortly after receiving his law 
degree in 1906, he journeyed to Alberta and was one of 
the last advocates admitted to the Law Society of the 
Northwest Territories. He practised in Stettler for three 
years before moving to Calgary and forming a partner-
ship with Thomas Tweedie, which lasted until the lat-
ter’s appointment to the bench. He then partnered with 
a brilliant young Jewish lawyer, Sam Helman. Once in 
Calgary, McGillivray’s career took off, and by the early 
1920s, he was considered a leading member of the city’s 
bar. McGillivray showed himself to be a versatile lawyer, 
even in an age where most practitioners were general-
ists. While primarily a barrister, he also did some top-
notch solicitor work, laying the legal framework for the 
Alberta Wheat Pool. 

It was in the courtroom that McGillivray really shone. 
He was a talented litigator but his public fame came from 
his criminal work. A.A. “worked both sides of the street” 
as a defence counsel and as a Crown prosecutor, partic-
ularly during Prohibition. The provincial government 
handpicked him to prosecute the Picariello and Lassandro 
murder trial in 1922. He then led the defence team in 
the notorious Solloway and Mills stock fraud trials. His 
successful defence of Sam Bronfman, a notorious boot-
legger and founder of the Bronfman family fortune, cata-
pulted McGillivray into the national spotlight. Frequent 
appearances before the SCC and the Privy Council in 
England solidified his reputation as a leading member of 
the bar in western Canada, if not the country. 

Not everyone liked McGillivray. One prominent lawyer 
remembered him as an egotistical dandy.19 McGillivray 
did take great care over his appearance, dressing to the 
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nines and never seen on a workday in anything less than 
a formal suit, complete with top hat.20 He was deeply 
involved in the Conservative Party on the provincial 
level, serving as an MLA for three years and leader of 
the party for four. His appointment to the bench was no 
surprise, except that he gave up an exceptional career 
as counsel. With the deepening of the Depression, 
however, his decision might have been a canny move 
financially. 

Frank Ford, the Academic
In 1936, Mitchell became the first Appellate Division 
judge to move to the Trial Division, replacing Simmons 
as chief justice.21 Frank Ford then moved from the Trial 
Division to replace him on the Appellate Division. Ford 
was a prominent Edmonton barrister practising with the 
Emery firm when he was named to the Trial Division 
in 1926. Born in Toronto in 1873, Ford had his educa-
tion at the city’s university and then Osgoode Hall. He 
had an accomplished career before he came to Alberta 
in 1910. After joining the bar in 1895, he became the pri-
vate secretary to Ontario politician D’Alton McCarthy 
and joined his law firm, McCarthy Osler, Hoskin and 
Harcourt, and was made a partner. Ford was also secre-
tary and solicitor to Ontario’s premier and attorney gen-
eral, and then in the provincial treasurer’s office. 

In 1904, Ford left for the west, settling in Saskatchewan, 
where he practised for two years before taking the job of 
deputy attorney general for the new provincial govern-
ment in 1906. Four years later, he moved to Edmonton, 
where he established a large litigation practice which 
included appearances at the SCC and two visits to the 
Privy Council. Ford lectured at the University of Alberta 
law school and was made a professor in 1923. A bencher 
for both prairie law societies, Ford also had the unusual 
distinction of being appointed a KC in three different 
provinces – Alberta, Ontario, and Saskatchewan. 

On both the Trial and Appellate Divisions, Ford had a 
reputation as a stickler for form and proper decorum. 
He was exacting with applications to the Court and 
was very hard on young practitioners, but the consensus 
was that it was probably for their own good. He loved 
the protocol of the English courts. When King George 
V died, Ford insisted that the Court wear “weepers,” 
white over-sleeves symbolizing the need to wipe one’s 
eyes clear of tears of grief.22 Ford also possessed an amaz-
ing store of arcane legal knowledge. Another story con-
cerned a time in chambers when Ford and a counsel of 
Scots origin descended into a heated discussion about 
the proper formula for administering an oath in the 
Scottish fashion.23 

Ford had a very academic approach to the law, no doubt 
rooted in his teaching. He meticulously researched the 
case law. And as with so many of the judges appointed to 
the Appellate Division in this period, he was very solic-
itous of the rights of the accused. Ford was also a good 
constitutional lawyer, who tended towards a central-
ist federal approach as opposed to one focused on pro-
vincial rights. He had ambitions to go to the SCC and 
learned French in his seventies just in case he was asked 
even at that advanced age.24 

Albert Ewing, the Respected Trial Judge
McGillivray died of a sudden heart attack in 1941, cut-
ting short his lustrous career. He was replaced by a 
promotion from the Trial Division, Albert Fleming 
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Ewing. Considered one of the best trial judges of that 
era, Ewing was another transplant from Ontario, born 
in Elora in 1871. He went to teacher’s college in Toronto 
and taught in Milverton, Ontario, before coming west 
and entering into articles with Sifton, learning his law 
the old-fashioned way. Ewing started practice in 1902 
in Calgary but moved to Edmonton and formed a part-
nership with Alan D. Harvie, which became the firm 
of Ewing, Harvie and Bury. Active in politics, Ewing 
was elected a Conservative MLA in 1913 and was house 
leader, setting himself up well for the bench, and receiv-
ing an appointment after R.B. Bennett became prime 
minister. Ewing also served as the chair of the board 
for the Farmers Creditor Arrangement Act and headed the 
royal commission on the Nordegg mine disaster. Ewing 
had an interesting personal life, first married to a much 
older woman and, after being widowed, to one much 
younger. 

Although the author of several influential judgments 
while on the Trial Division, Ewing’s short tenure lim-
ited his impact on the appellate court. He died in 1946, 
only a week after retiring due to ill health. Clarke died 
in harness in 1942. He collapsed at work and two col-
leagues carried him home, where he suffered a fatal 
heart attack. His replacement, William R. Howson, 
came from the Trial Division but only spent two years 
on appeals before moving back as Chief Justice of the 

Trial Division. William Alexander MacDonald, Harold 
Hayward Parlee, and George Bligh O’Connor joined the 
Court in a short two-year span at the end of World War 
II. Their careers, however, largely belong to the years 
after Harvey. 

Delivery of Justice:  
Practice and Procedure of the Court

The Right Number of Judges
One item high on Harvey’s agenda upon his return was 
redefining a quorum for the Court. When the Appellate 
Division was founded, s. 6 of the Judicature Act also 
required that it sit as a full court of five. Previously, a quo-
rum of three had been sufficient for an appeal. Provision 
remained for a panel of three in special circumstances 
– for instance if a judge was sick or had recused him-
self and time was of the essence for the appeal – but it 
was clear this was for extraordinary conditions. Further, 
under no circumstances was an appeal to be considered 
by an even number of judges. 

Harvey considered this amendment requiring the Court 
to sit as a full court another mistake and spent a year try-
ing to undo it. Scott too had disliked the amendment. 
Both preferred an even-numbered panel, which was still 
common in Canada, believing this approach was more 
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respectful of the trial judge’s decision. Harvey thought 
a bare majority of two to one was less conclusive of an 
appeal’s merit. Since ties on even panels resulted in a 
dismissal, a larger majority was required to overrule the 
trial judge.25 Scott had also foreseen that the require-
ment for a full panel would be impractical because one 
judge could often be away ill or on leave, and he pointed 
out that none of the eastern provinces restricted their 
appeal courts in such a way.26 During his brief tenure 
as Chief Justice, Scott complained about this provision 
and, supported by the other appellate justices, asked the 
provincial government for an amendment to allow flexi-
bility in setting panel size. 

Given that the judges did not like the amendment requir-
ing the whole court to sit on an appeal, the obvious ques-
tion is this: Why was it made? The record is silent. Two 
distinct possibilities exist. One might be the belief that 
the whole court should give a decision whenever possi-
ble, to avoid any question whether the decision had the 
same weight and authority if only some judges, rather 
than all, decided it. Another is that barristers preferred 
a hearing before the full court. It was considered more 
prestigious, and especially in criminal appeals, it created 
more chance for success. There does seem to have been 
some pressure from the profession. Harvey pushed back 
from this, remarking some years later:

I am rather disposed to agree with you that the work of 
the Trial Court is of sufficient importance to disregard 
the wish of any counsel for a five Judge Appeal Court. I 
never have felt that it is the right of counsel to claim any 
such privilege. If the case seems of sufficient importance 
I endeavor to have five judges if possible, but where that 
is not convenient I think counsel will have to take what 
they can get.27

Through Harvey’s efforts, the quorum of three was 
restored and other restrictions dropped in 1925. Harvey 
increasingly favoured using three-judge panels instead 
of the full court on appeals. While he thought that the 
full Appellate Division should hear most appeals from 

the Trial Division, he considered three judges enough 
for appeals from the District Courts and magistrates’ 
courts. He saw potential to use smaller panels regularly, 
noting that it was much more efficient. “My own experi-
ence has been that never have we had more satisfactory 
results in our appeal work than in one term when three 
of us had to do it all,” he wrote to Attorney General 
J.F. Lymburn in 1929.28 He dryly noted that the English 
courts managed quite well with panels of three. 

Later, in the 1930s, with some of the justices seconded to 
other work, such as royal commissions, Harvey often set 
three-judge panels for sittings.29 It anticipated modern 
practice, where provincial appeal courts use panels of 
three for nearly all appeals, with larger panels reserved 
for matters of particular importance. 

Broader Appeal: Amendments to  
the Criminal Code of Canada, 1923 
A much more far-reaching change than quorum size 
was the expansion of criminal appeals, inspired by and 
largely emulating English reforms of 1907.30 An amend-
ment to the Criminal Code in 1921 allowed appeals from 
sentence. Then, in 1923, further amendments greatly 
broadened the grounds for conviction appeals while sim-
plifying procedure. For indictable offences, an accused 
could now appeal on any question of law, and, with the 
leave of the appeal court or the trial court, on a question 
of fact or mixed law and fact. The stated or reserved case 
was relegated to summary offences heard in the police 
magistrates’ courts. The appellate courts were also given 
a general power to allow an appeal if there were any rea-
sonable grounds for doing so. 

Although following England’s lead, Canada also started 
forging its own path. It differed from both the United 
Kingdom and the United States in allowing much more 
latitude for the prosecution to pursue appeals.31 A pros-
ecutor had always been able to ask for a question of law 
to be reserved. Further, unlike in British law, the Crown 
could appeal a sentence and the court could increase 
it.32 While the 1923 Code ended the Crown’s ability to 
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appeal more than sentence, after only a short interval, a 
1926 amendment allowed the Crown to appeal issues of  
law too.

Another sign that Canada’s legal establishment was 
starting to assert itself was the ending of criminal 
appeals to the Privy Council in 1933. This change rep-
resented a step forward for Canadian sovereignty and 
enhanced the authority of the SCC and, by extension, 
the provincial appeal courts. It was mostly symbolic, 
since the Privy Council had not granted leave to hear a 
criminal appeal from Canada for many years. 

As a consequence of the changes in the Code, it was now 
much easier to appeal, and defence counsel took advan-
tage of this fact. Criminal appeals started to comprise 
much more of the Court’s caseload. Previously, civil lit-
igation had dwarfed criminal appeals as a share of the 
work. Appeals dealing with serious crimes, however, 
remained scarce, mostly because such crime remained a 
rarity in Alberta in the period between the wars. 

A Slower Pace in the Post-War and Depression Years
While criminal appeals made up a greater proportion of 
the Court’s list, the number of appeals before the Court 
dropped off precipitously between the wars. During the 
second part of Harvey’s tenure, the Court went from 
being one step away from being overwhelmed to cutting 
back on sittings. Only ten years after lobbying hard for 
more judges, Harvey was of the opinion that Alberta 
could do with fewer. Indeed, he felt that probably half 
the District Court judges could go.33 The decline in the 
judges’ workload was one of the most marked aspects of 
the Court in the 1920s and 1930s. 

The end of Alberta’s boom at the start of World War 
I had already affected the flow of litigation into the 
courts. There was a significant depression after the 
war, and then, after a few years of prosperity, the Great 
Depression. In the period right after the war, the courts 
were still busy. At the appeal level, Prohibition kept the 
list crowded, as did the wave of foreclosures and other 

defaults brought on by the post-war depression and 
drought. In 1922, for example, the law reports published 
120 reported appeals, and both the trial and appellate 
judges still complained about not being able to keep up. 
But even before the start of the Depression, however, 
the situation had changed dramatically. In 1929, there 
were only 60 reported appeals, and by the mid-1930s, 
only about 30 per year as the Depression took hold.34

Harvey mentioned in his letters that business was slow. 
Writing Hyndman in Ottawa in 1935, Harvey told him 
that the last sittings had seen only a few appeals, noth-
ing of importance, and they were dispatched in a few 
days. Exchanging letters with the federal deputy min-
ister of justice discussing judge’s travelling expenses, 
Harvey conceded that the Court was much less busy: 
“In the recent past one week has been sufficient for the 
sittings in each place in most cases. But that was not so 
some years ago when we almost invariably had to repeat 
the sittings in the second week.”35 

The radical reduction in litigation was not unexpected. 
The business of law was affected in the Depression like 
every other business, and perhaps worse than some. 
Clients became scarce: the leading firms in Calgary and 
Edmonton, with their list of corporate clients, man-
aged best. Other firms just scraped by, and some small 
partnerships or solo practitioners barely survived. This 
perhaps accounted for some of the astonishingly triv-
ial appeals the Court sometimes considered during the 
Depression years – minor disputes and appeals of pal-
try fines from the magistrate’s court. No one was too 
busy to say no to work, any work, including the judges, 
who likely welcomed something to do. More inexpli-
cable, however, was the decline in appeals before the 
Depression, during a time of relative prosperity. 

Inquiries and Commissions Keep Judges Occupied
The lack of pressing work did make it easier for judges 
to perform other duties. It was a Canadian tradition 
to use superior court judges for royal commissions and 
other government inquiries. Beck, Harvey, and Scott, 
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for example, had conducted the provincial inquiry into 
the Alberta and Great Waterways affair in 1911.36 In the 
early days of the Court, with litigation booming, it had 
been highly inconvenient to lose a judge to extra-judicial 
work, though they rarely refused to serve. In the slow-
er-paced 1920s and 1930s, the appellate judges welcomed 
the distraction. 

Harvey, for instance, ran the inquiry into the McGillivray 
Mine disaster in 1927 and participated in the Dominion 
Commission regarding the Administration of Justice in 
1934. The federal government also asked him to head 
the inquiry into the sinking of the Gypsy Queen during 
the war. The owners of the schooner had claimed it 
was torpedoed and had received compensation. Then 
allegations surfaced that the claim had been fraudu-
lent. The inquiry took Harvey away for some months. 
McGillivray regarded the commission as a holiday for 
the chief, advising Harvey, tongue in cheek, that a thor-
ough job should mean visiting England and Germany.37 

Some of this extra-judicial work, however, had lasting 
value. McGillivray sat on a royal commission convened 
by the provincial government to look into the deple-
tion of the oil and gas fields in Turner Valley, then the 
heart of the industry. Immersing himself in petroleum 
engineering, McGillivray spent months studying every 
aspect of the industry in Turner Valley. The commis-
sion recommended conservation measures that became 
the foundation of Alberta’s much-admired oil and gas 
regulatory regime. 

The appellate judges were also available to help the trial 
court, which was busier and short-handed in the 1930s, 
with two judges working nearly full-time on Farmers 
Credit Arrangement Act claims after 1936. Since all the 
judges were ex officio members of both Divisions, it was 
a simple matter for an appellate judge to spend a few 
days conducting trials and even go on circuit. In 1936, 
Harvey took the sittings in Peace River and area.38 As 
an aside, this resulted in several four-judge panels, once 
again allowed after the 1926 amendment, where one of 

the appellate judges had sat on the trial.39 Trial judges 
would also sit with the Appellate Division if it was 
shorthanded. 

The easy exchange between the trial and appellate 
courts must have seemed like vindication to Harvey 
given his firm belief that it was one court. Under Harvey, 
it was. He very much ran the whole show. Simmons and 
Mitchell both looked to him for direction, and Howson, 
who became Chief Justice of the Trial Division in 1944, 
practically idolized Harvey and constantly sought 
approval from the older man.40 Harvey truly was the 
Chief Justice of Alberta, wielding authority over all the 
province’s courts in a way scarcely imaginable today. 

THE APPELLATE DIVISION AT LAW
Harvey’s long tenure as Chief Justice encompassed times 
of great upheaval, including the Great Depression. Social 
unrest in the form of protest marches, political scan-
dals of a tired and strained provincial administration, 
and the legislation of a new, radical political party with 
authoritarian leanings produced appeals that tested the 
Court’s acumen and judgment during the 1930s. These 
decisions cover a range of legal issues. For example, R v 
Jones41 and R v Stewart42 required the Court to consider 
the boundaries of illicit mass protest brought about by 
desperate economic conditions. Macmillan v Brownlee43 
dealt with one of the most famous scandals involving 
sex and politics in Alberta history, involving the Court 
in a politically charged drama that threatened to under-
mine public confidence in the courts. Finally, the Court 
confronted the sometimes radical legislation of the new 
Social Credit government that struck at basic tenets of 
capitalism and finance, as well as inflammatory propa-
ganda that, in the conditions of the day, seemed likely 
to breed violence. 

The key to how Harvey’s court handled these challenges 
is deceptively simple. The Appellate Division, true to its 
generally orthodox character, did its best to handle each 
appeal within the constraints of the law as it existed. 
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It was for the legislature, not for the judges, to deal 
with the social upheaval of the times. Such legislative 
efforts might come into the purview of the courts, but 
only within the accepted constitutional arrangements of 
the country. The judges clearly valued peace and order. 
The Court viewed itself as a bulwark of the rule of law, 
tempered by continued strong regard for traditional 
civil rights and liberties. The decisions discussed below 
represent the range of difficulties the Depression years 
presented. They also demonstrate the strengths and 
weaknesses of an orthodox, “black letter” court as well 
as some of the idiosyncrasies of Horace Harvey as Chief 
Justice. 

Predilections of the Individual  
Judges: A Court in Harvey’s Image 
Harvey’s presence loomed large over his Court in the sec-
ond half of his tenure as the Appellate Division became 
moulded much more in his image. This reflected the 
growing conservatism of the judiciary, however, as much 
as Harvey’s direct influence. The judges appointed from 
Clarke onward, even when independent and opinionated 
like Ford or McGillivray, were simply more conservative 
than predecessors such as Scott or Beck. Unsurprisingly, 
the Court did not produce the landmark judgments seen 
in its first decade. 

After the deaths of Stuart and Beck, Harvey dominated 
the bench in a way he had not previously. Hyndman, of 
course, was an able judge, but he left in 1931. Neither 
Mitchell nor Lunney was a particularly strong jurist. 
Mitchell was much like Simmons – not considered a 
great legal mind, he generally followed Harvey and con-
tributed relatively few judgments of the Court. 

Lunney, Beck’s replacement, was more independent, but 
his judicial writing did not leave an impression of deep 
thinking. His judgments might be called quirky rather 
than weighty, in contrast to Beck’s decisions, which were 
rich in analysis of authorities, the case law, and princi-
ples of natural justice. Like his predecessor, Lunney, 
with his experience in criminal law, was concerned with 
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the preservation of due process and proper consideration of the rights of the 
accused. Along with Clarke, he disliked the state of law on negligence and 
contributory negligence, reflecting a concern for equity over law. However, 
Lunney offered only the occasional interesting or insightful judgment 
rather than a large body of jurisprudence, and he rarely wrote the opinion 
of the Court.

Clarke, meanwhile, was a supremely practical judge. His primary focus was 
in solving the problems of the litigants before him rather than delving into 
legal principles. Clarke was not prolific and practised economy of effort. 
His judgments were generally short, to the point, and not overburdened 
either with references to case law or detailed analysis. It was not uncom-
mon for him to enter a concurrence dubitante, without additional reasons. 
Occasionally he would make the comment that he did not agree with the 
majority but, as it was clear the appeal was decided, he declined to dissent. 
Although careful in his interpretation of statutes, Clarke often preferred a 
common-sense reading over a strictly literal one if it made more sense in the 
real world. 

McGillivray had an immediate impact on the Court. He was an active writer 
and a frequent and aggressive dissenter. Though his decisions displayed 
his legal acumen, he did not display the same flair as Stuart for striking, 
original judgments. McGillivray was much more orthodox. But he had a 
real feeling for the human circumstances concerned in an appeal’s issues, 

and like many Alberta judges, he 
clearly thought justice and equity as 
important as strict adherence to the 
law. Reflecting his profound knowl-
edge of criminal law, McGillivray 
could be counted on for an incisive 
analysis of criminal appeals, where 
he tended to favour the rights of the 
accused. 

Like Stuart, he combined an inde-
pendent mind with an affectionate 
regard for the Chief Justice, and the 
two were close friends. McGillivray 
frequently had the Chief over for 
dinner, sometimes with the other 
Edmonton appellate justices, some-
times not, when the sittings were 
in the south. They had a com-
mon love for bridge. Occasionally, 
McGillivray made buttery com-
ments about Harvey in his judg-
ments, for example: “I state this 
conclusion with very great respect 
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and with the hesitancy which I always experience in putting forward an 
opinion opposed to the considered opinion of the distinguished jurist who 
presides in the court.”44 McGillivray had a penchant for flowery language, 
but one suspects the slavish respect was some sort of joke between the two. 

The addition of the scholarly Ford to the Court created a new triumvirate, 
with three opinionated judges of considerable intellectual capacity. It was, 
however, a more like-minded bench than it had been previously. Where 
Stuart and Beck had been a strong contrast with their more conservative 
chief, Ford, McGillivray, and Clarke were all were much more black letter 
lawyers. They were firmly set in the orthodoxies of legal formalism, with 
its almost complete deference to the legislature, which by this point domi-
nated Canadian jurisprudence. The creative law-making of Stuart and Beck 
was no more. While there were certainly still disagreements over particular 
legal points, the outlooks of the Court’s members were similar. Rarely was 
Harvey in dissent as he often had been in the Stuart-Beck days. This could 
be seen in the settling of one debate from the previous era: the observance 
of precedent. In a 1926 decision, Dowsett v Edmund, the Court declared that 
it was bound by its own decisions.45 

If anything, Harvey sometimes looked less conservative when compared to 
his new brothers. In settling the law, his occasional invocation of social con-
text, conditioned by his years on the Territorial Court, seemed more pro-
nounced next to his new colleagues on the bench. Clarke, Ford, and even 
McGillivray put a great deal of weight, for example, on English case law 
even when this was not binding; Harvey preferred some local context. With 
respect to fact findings of trial judges, the other judges, in particular Clarke, 
strove to show deference. On the other hand, Harvey, while solemnly inton-
ing as to the desirability of not disturbing the fact findings of judge or jury, 
or lightly overturning their verdict, continued to take full advantage of the 
powers of the appeal court to do just that – when it suited him. 

The Court retained its collegial working habits. The judges continued to 
travel between Calgary and Edmonton to hold sittings, and consequently 
spent at least a week every month together in the same city, excepting the 
summer break. It was likely an opportunity to share drafts, and there are 
frequent references to doing so. On one appeal considered to have constitu-
tional import, McGillivray even made a special trip to Edmonton to confer 
further on the Court’s opinion.46 At the same time, there was no equivalent 
to the exchange of correspondence between Stuart and Harvey on appeals 
and the law among the new judges.

Trends in Law:  
Criminal Justice to the Fore
With the Criminal Code changes, 
criminal appeals became a much 
greater part of the Court’s work. 
Even after Prohibition was repealed 
in 1924, appeals concerning Liquor 
Act offences remained common. 
While there were many prosecu-
tions concerning gaming houses, far 
fewer involved brothels and prosti-
tution. Although these were sum-
mary offences for the magistrates’ 
court (and often only involved fines), 
the appeals that reached the higher 
court often concerned jurisdiction, 
rules of evidence, confessions, and 
other issues of interest. 

In these appeals, McGillivray and 
Lunney demonstrated their exten-
sive criminal law experience and, 
notwithstanding their frequent past 
appearances as prosecutors, insisted 
on very high standards of fairness 
for the accused. This was a continu-
ation of the great respect the Court 
had shown towards traditional legal 
rights and what was often called 
the English tradition of justice and 
fair play. The judges took very seri-
ously their role as protectors of indi-
vidual rights, especially in a time 
when legal rights were not explicitly 
protected by statute. As Hyndman 
observed: 

It is not a question of the deserts of 
the accused but of their legal right 
to a fair trial according to well-estab-
lished rules of law.47

APPELLATE DIVISION, L–R: LUNNEY, CLARKE, HARVEY, MITCHELL, MCGILLIVRAY, CA. 1931.  LASA 79-G-9
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The relative scarcity of crime, especially serious crime, 
may have disposed the appellate judges towards liberty 
over security. The judges themselves thought the rate 
of crime was low in Alberta, and perhaps counter-intu-
itively, this was even more true during the Depression. 
Moreover, Harvey and his colleagues seemed satisfied 
with the balance between deterrence, punishment, and 
rehabilitation in sentences, which were generally much 
longer then than now. Repeat offenders, at least involv-
ing serious crime, were rare. 

Contributory Negligence: 
The Automobile Brings Change
The increased availability of automobiles after World 
War I had an enormous impact on society, and the law 
was no exception. Much of the litigation concerning 
automobiles was not particularly novel. However, with 
cars also came car accidents, and the litigation around 
personal injury was very significant, especially as it 
affected the evolution of the doctrine of contributory 
negligence. 

Auto accidents were likely the catalyst for a major change 
in the law of contributory negligence in Canada during 
the 1930s. Under the common law, with certain excep-
tions, a plaintiff’s action for injuries would fail if there 

was contributory negligence on their part. If it could be 
shown that there would have still been an accident even 
had the plaintiff not been negligent, the action might be 
successful, but this often entered into realms of conjec-
ture. There was an increasing dissatisfaction with this 
doctrine on the Court because it offended the judges’ 
sense of fairness. A defendant might be partly or mostly 
responsible but get off scot-free. Since motor vehicle 
accidents often involved some degree of contributory 
negligence, these cases brought the issue of needed 
reforms to the fore. 

Jeremy v Fontaine, in 1931, showed the Court’s frustration. 
A pedestrian sued a driver after being hit and severely 
injured. Frank Ford, as trial judge, ruled in favour of the 
pedestrian, holding that although there had been neg-
ligence on the pedestrian’s part, the driver’s excessive 
speed was the sole cause of the accident, a judgment 
with which the Court agreed. The judges acknowl-
edged, however, that the law was in a state of confusion. 
Clarke was one of the most vocal. “No good purpose 
will be served by attempting to survey the labyrinth of 
bewildering cases bearing on the subject,” he wrote in 
his dissenting judgment.48 Clarke felt the appeal should 
succeed under the existing law, but he had a solution to 
what he saw would be an unfair result:
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I would be better satisfied if the law permitted the Court 
to apportion the damages according to the degrees of 
negligence of the interested parties, which seems to me 
more equitable and better suited to present conditions of 
travel, but until the Legislature adopts this view all of the 
Court can do is apply the law which exists.49

Clarke got his wish. In 1937, Alberta passed the 
Contributory Negligence Act.50 Ironically, in a dissenting 
judgment he wrote in 1940 in Foster v Kerr, Clarke was 
still unhappy, this time with what he saw as the mis-
application of the new principle: “I think it was never 
intended by the Act to make the injured party liable 
to contribute in cases where before the Act he would 
have been entitled to recover the whole amount of his 
damage.”51

As is apparent, in this era, the ubiquity of the automo-
bile had a profound effect on tort law and the compo-
sition of the Court’s workload. Even venerable areas of 
the law, such as estates, suddenly became much more 
prevalent on the Court’s lists as the pioneer generation 
began to pass away in large numbers in the late 1920s. In 
addition, there was the appearance of entirely new sub-
ject matters. None was more significant for Alberta than 
the rise of the petroleum industry.

In 1914, oil was discovered in Turner Valley, south of 
Calgary, inaugurating the petroleum age in Alberta. 
After World War I, exploration and development 
began in earnest in the valley. Inevitably, litigation 

came before the courts. Much of this was not novel, but 
some decisions were significant. Several Court judg-
ments, such as Knight Sugar Co. v Alberta Railway and 
Irrigation Company,52 dealt with the definition of petro-
leum and related substances within the mineral rights 
clauses in titles to land. Spooner Oils v Turner Valley Gas 
Conservation Board53 concerned the powers and jurisdic-
tion of the board, and by extension the government, to 
regulate the industry. These decisions, however, along 
with some very famous oil and gas law, will be consid-
ered in the next chapter. 

The Harvey Court and the Great Depression
With the Great Depression, a host of ills came to plague 
Albertans: drought, unemployment, and civil and polit-
ical unrest. The economic cataclysm also produced lit-
igation and appeals that were a challenge to the judges 
of the Court. Not unexpectedly, some of the earliest 
involved the limits of civil protest. 

Protests, Strikes, and Riots: 
R v Jones & R v Stewart
The Great Depression was marked by social upheaval. 
In retrospect, it was remarkable how little serious civil 
unrest occurred in Canada. But there were exceptions. 
The Regina Riot is the most famous, yet there were 
many smaller outbreaks across the country. Often this 
sprang from legitimate protests – marches, demonstra-
tions, or strikes. Such incidents were often handled in 



128

PG. 126 CHIEF JUSTICE HORACE HARVEY RESIDENCE, 1929. GLENBOW ARCHIVES, ND-3-4894.

PG. 127 MAIN STREET IN AIRDRIE, ALBERTA, 1929. GLENBOW ARCHIVES, NA-3600-1.



129

a heavy-handed fashion. This was the case in Alberta. 
The authorities and the press blamed agitators, espe-
cially communists, and the spectre of revolution was 
ever-present. In reality, the demonstrations were 
mostly comprised of desperate men, not looking for 
revolution, just better treatment. Although most were 
peaceful, sometimes there were arrests, convictions – 
and then appeals. 

Two such appeals came before the Court. R v Jones et al,54 
in 1931, was actually several appeals considered together, 
as they arose from the same incident and involved the 
same charge: being a member of an unlawful assem-
bly. The second, R v Stewart55 in 1934, involved a large, 
unauthorized protest march in Edmonton. The charge 
was the same as in Jones, but the situation different. In 
both cases, the conviction appeals were dismissed, and 
as explained below, the judgments reveal a court that 
hewed to a narrow, legalistic approach which, by default, 
meant a bias towards maintaining order. However, 
even in the face of a challenge to authority, the Court 
also upheld the ideal of fair treatment and a fair trial 
for an accused, demonstrating again the attachment of 
the Alberta appellate judges to the idealized tradition 
of “British justice.” Thus, as seen in Stewart, even an 
accused preaching revolution had to be given all the due 
process protections. 

R v Jones et al: Promoting Order
On June 29, 1931, there was a major disturbance in 
Calgary. City officials had designated several points 
for relief workers to gather for their daily assignments. 
The previous day, a pamphlet had circulated calling for 
a strike, put out by ad hoc protestors with an impres-
sive title, the Executive Committee of the National 
Unemployed Workers’ Association, Calgary Branch. 
Crowds formed at three points, and relief workers were 
urged to go on strike in protest against the low wages 
and humiliating conditions. Witnesses reported hearing 
threats. Some of the protesters carried makeshift weap-
ons, and there was a general air of intimidation but no 
violence. Police later arrested several men who were then 
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convicted of being members of an unlawful assembly. R 
v Jones was actually a consolidation of several appeals 
arising from the incident.56

In Jones, Chief Justice Harvey gave the Court’s judg-
ment, upholding the convictions and dismissing leave 
to appeal the sentences. He had no difficulty deciding 
that what had occurred had been an unlawful assem-
bly. Harvey cited case law that laid down principles for 
deciding when an assembly should be considered unlaw-
ful. He was satisfied those conditions had been met: 

It appears clear that in the present case there was ample 
evidence to warrant the finding that the assembly of which 
the appellants were clearly members had developed into 
an unlawful one within the definition of the Code and but 
for the arrival of the police might have developed into a 
serious riot.57 

As Harvey pointed out, persons assembled lawfully can 
become an unlawful assembly if they subsequently con-
duct themselves in a manner or for a purpose that would 
have constituted an unlawful assembly in the first place. 
Harvey used the example of a party of friends gathered 
to watch a football game, who then, because of dissat-
isfaction with the game, become sufficiently unruly 
to become a threat to the peace, thereby crossing the 
boundary from the lawful to the unlawful. 

This was an important difference, he wrote, which dis-
tinguished unlawful assembly from much more serious 
charges of unlawful association and riot. With unlaw-
ful association, people gathered with intent to engage 
in violence, and with a riot, the threat of breaking the 
peace had become breaking the peace. Punishment for 
both these offences was very serious – up to life. By con-
trast, unlawful assembly carried a maximum penalty 
of one year. Harvey’s careful consideration of the law 
showed that he wanted to make clear the lines between 
lawful civil assemblies – which might include protest 
meetings – and those that crossed the line. It might be 
seen as consideration of the right of citizens to protest. 

BOY SCOUTS PICKING UP TOYS, 1930. GLENBOW ARCHIVES, NA-4487-8.
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This is not to say, however, that he 
had any sympathy for the appellants.

The sentences had ranged from six 
months to the maximum one year 
allowed, which seem harsh in mod-
ern terms given that there was no 
violence. Order was apparently more 
important than protest. Harvey and 
his court obviously feared the poten-
tial for revolution, and felt there 
was nothing wrong with making an 
example of the protestors. Harvey 
had, of course, years earlier shown in 
the sedition appeals and the habeas 
corpus appeals a willingness to allow 
such considerations to influence his 
interpretation of the law. In this 
case, the rest of the Court agreed 
with him.

R v Stewart: Protecting Rights
At the same time, however, the 
Court continued to be very scru-
pulous of the rights of the accused. 

This is clearly shown in R v Stewart, 
an appeal on the same charge as Jones 
et al, but arising from more dire cir-
cumstances. In December of 1932, 
several groups in Edmonton decided 
to organize a “hunger-march.”58 
Some of the organizers were doubt-
lessly Communists, others simply 
the unemployed at the end of hope. 
The city had  brought in a policy of no 
parades in response to earlier, unau-
thorized demonstrations. When a 
parade permit was refused, the orga-
nizers held several protests demand-
ing a permit. The appellant, Stewart, 
had made speeches at two demon-
strations in somewhat inflammatory 
language, calling for the march to 
go ahead. On December 20, a large 
crowd – up to 4,000 people, newspa-
pers estimated – gathered and after 
more speeches, tried to put on the 
march. A large force of RCMP and 
city police attempted to prevent the 

march. The situation degenerated 
into something of a riot. 

Stewart was later arrested and 
charged with participating in an 
unlawful assembly contrary to s. 89 
of the Code. He was tried by Ives 
and a jury and convicted, along 
with Arthur Irvine, chairman of 
the protest organizing commit-
tee. Stewart got a year in the pen-
itentiary, while Irvine received two 
months. Stewart appealed convic-
tion and sentence, the former on the 
grounds that he was not actually at 
the unlawful assembly, the latter on 
the grounds that it was excessive and 
there should not be such a disparity 
in sentences for convictions on the 
same offence.

McGillivray gave the judgment and 
was condemnatory of the trial ver-
dict. He found there must be an 
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acquittal. Stewart had been charged 
under s. 89 of the Code with being 
a “member of an unlawful assem-
bly.” But since Stewart had not actu-
ally been at the unlawful assembly, 
the Crown was driven to rely on s. 
69 of the Code, dealing with par-
ties to offences, alleging Stewart 
was a party to the unlawful assem-
bly because he had counselled oth-
ers to commit that offence. As 
McGillivray pointed out, the Crown 
could have easily charged and con-
victed Stewart of the substantive 
offence of “counselling an unlawful 
assembly.” For this charge, it would 
be immaterial whether the persons 
counselled actually committed the 
offence. However, given the way 
the Crown had proceeded, it had 
to prove that the unlawful assem-
bly here was committed by persons 
who had actually been counselled 
by Stewart, that is, who had heard 

him speak. The Crown had failed to  
do so. 

Therefore, there was no evidence on 
which a jury could have convicted 
Stewart as a party to the unlawful 
assembly on the basis that he had 
counselled others to commit that 
offence. As McGillivray explained: 

It has been suggested that it would 
be strange justice if the agitator 
should escape whilst those to whom 
he appealed suffered the penalty. As 
to this I must say with great respect 
that it would seem to me much 
more strange and entirely contrary 
to well-established principles of our 
criminal law for the Court to counte-
nance sustaining the conviction as 
an offence of counseling with which 
the accused was not charged and 
on which he was not tried, or for the 
Court to supply an important link in 

the chain of proof which the Crown 
has through inability to provide it, 
or through carelessness, failed to 
supply.59

McGillivray was replying to his 
brother judge Clarke, who had writ-
ten in his dissent that “it would be 
strange justice if one of the chief 
agitators should escape while those 
answering the appeal should alone 
bear the brunt.”60 Clarke argued 
that Stewart’s speech should be 
viewed as incitement of every-
one and anyone who made up the 
unlawful assembly, and that it was 
completely reasonable for a jury to 
conclude that there must have been 
people at the riot who had been at 
the earlier meetings, even if there 
was no direct evidence identifying 
specific individuals. 
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The rest of the Court concurred 
with McGillivray and his scrupu-
lously fair decision. McGillivray’s 
remarks made it clear that there was 
no sympathy for the accused and his 
aims. Acquittal was necessary – but 
not necessarily desirable.

Jones and Stewart demonstrated 
that the justices of the Appellate 
Division were inclined to be uphold-
ers of order, but fortunately through 
being upholders of the rule of law. 
The Court’s judgment in R v Jones 
was not sympathetic to the strikers. 
Even though there was no violence, 
Harvey saw it as beyond the bounds 
of lawful protest. The sentences were 
harsh by modern standards. Harvey 
in his argument provided a defini-
tion of what constituted an unlawful 
as opposed to a lawful assembly that 
clearly aimed at maintaining order 
and public peace. However, he was 
also careful to distinguish unlawful 
assembly from much more serious 
but related offences. In R v Stewart, 
McGillivray for the Court insisted 
on strict compliance with the crim-
inal law and reminded both the 
Crown and trial judge of their duty 
to respect the rights of the accused 
and not be swayed by other con-
siderations. Thus, while the Court 

promoted order and supported 
authority in limiting marches and 
strikes, the judges also insisted that 
anyone who then broke the law be 
accorded all the traditional protec-
tions available. 

The seemingly unsympathetic atti-
tude of the Court towards marchers 
raises the question of whether the 
Court had concern for the travails 
of their fellow citizens. The short 
answer is yes. Aside from his per-
sonal charity, Harvey, in Jones, took 
“judicial notice” of the magnitude of 
the unemployment crisis. Ironically, 
this made him perhaps less sympa-
thetic to the strikers, because he 
thought that they were turning up 
their noses at the help being offered. 

This could be seen in R v Park, 
where Park appealed his convic-
tion for obtaining goods by false 
pretenses.61 Park had received city 
relief vouchers worth $9 for gro-
ceries that he had redeemed with 
a local merchant. But authorities 
then discovered he had earned $53 
that month instead of the $12 he 
claimed. The judges were outraged. 
As Harvey wrote: 

There is not the least warrant for a 
reduction in sentence. Indeed if the 
Crown had shown the least desire 
to have the sentence increased I 
would have been disposed to double 
it. It is well known that the burden 
on the authorities of providing relief 
for deserving unemployed persons 
has become almost an intolerable 

one and attempts by undeserving 
ones to increase that burden by 
fraud are deserving of the strongest 
condemnation.62

At the same time, the judges them-
selves were insulated from the harsh-
est realities of the Depression. In 
Park, none of them considered that 
$9 in groceries might make an enor-
mous difference for a family surviv-
ing on $53 dollars a month, which was 
not exactly living high on the hog. 
Harvey, with curious insensitivity, 
continued during the Depression to 
lobby aggressively for increases in 
judges’ salaries. R.B. Bennett finally 
pointed out to him, with consider-
able sharpness, that given the eco-
nomic situation, it was impossible 
to consider raising salaries and that 
judges, of all people, were among the 
least in need of more money.63 

Sex Scandals in High Places:  
Macmillan v Brownlee
The Depression years also wit-
nessed two sex scandals involving 
high political office in the province. 
Though only tangentially related to 
the social and economic conditions 
of the time, the scandals ended up 
in the courts and posed their own 
danger: an erosion of respect for the 
justice system. The two trials and 
aftermath are also two of the best 
stories from Alberta’s legal history, 
but the role of the Appellate Division 
is not often much discussed.

O.L. MCPHERSON, MLA, MINISTER OF PUBLIC WORKS, CA. 1929. PAA A3597.
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In 1921, the United Farmers of Alberta transformed 
itself from a lobbying group to a political party and 
formed the provincial government. The novice govern-
ment benefited immensely from the guidance of John 
E. Brownlee, a Calgary solicitor who had been heavily 
involved professionally with the farmers’ co-operative 
movements. Brownlee served first as attorney general and 
then became premier. Despite Brownlee’s astute leader-
ship, the Depression blindsided the UFA. Hamstrung 
by rapidly deteriorating public finances, the provincial 
government’s response was ineffectual and its popular-
ity slid. Then, in quick succession, the UFA was hit with 
scandals that created juicy headlines. It also created two 
troubling appeals for the Appellate Division, which was 
forced to deal with trial verdicts that many Albertans 
felt pandered to the politically powerful and editorial-
ists decried as a perversion of justice. 

The First Scandal: McPherson v. McPherson 
The show opener was McPherson v McPherson,64 a divorce 
case where the issue was whether the hearing had been 
held in an open court. Judicial propriety was also in play. 
Oran “Tony” McPherson was Minister of Public Works 
in the UFA cabinet. A friendship between McPherson 
and his wife Cora and another couple, Roy and Helen 
Mattern, resulted in a partner swap with two divorces. 
Although his divorce was uncontested, McPherson was 
a public figure and wanted it kept as quiet as possible. 
Justice Tom Tweedie held the unscheduled proceedings 
in the judges’ library at the courthouse instead of one of 
the courtrooms. The library door, marked “private,” was 
left open, and Tweedie declared the room an open court. 

This might have been the end of it, except that the rela-
tionship between Cora McPherson and Roy Mattern, 
who had obligingly provided the evidence of adultery for 
the divorces, didn’t last. McPherson, who had married 
Helen Mattern and had custody of the children from the 
earlier marriage, refused to give Cora any financial sup-
port. She then tried to have the divorce revoked. Cora’s 
lawyer was leading Edmonton counsel Neil Maclean, 
who was heavily involved in the Liberal Party and well 

known for his intense dislike of the UFA. Maclean tried 
to get the divorce set aside on the ground of collusion, 
but Justice Frank Ford ruled that since Cora had par-
ticipated voluntarily, she could not now sue to remedy 
the situation. Maclean then applied to overturn the 
divorce on the grounds it had not been performed in an 
“open” court. Justice Ewing dismissed this action, ruling 
the library had been a properly constituted court, and 
Maclean appealed. 

A Secret Court? McGillivray’s Opinion
It must have been an uncomfortable situation. Aside 
from the public notoriety of the scandal, the Appellate 
Division was essentially called on to weigh the actions 
of a brother justice that appeared, at least to the public, 
to constitute a special favour for the powerful and con-
nected. While courts were still held in makeshift court-
rooms throughout the province at the time, such sittings 
were well advertised and open to the public. A secret 
court offended a principle deeply embedded in the com-
mon law. As McGillivray stated on appeal: 

In my view the words “open Court” when used in their 
proper legal sense mean a Court that is open to the 
public as distinguished from one that is held in secret. 
I have no manner of doubt that if a Judge were to hold 
Court in the glade of a forest or in the furnace room of 
the court-house, without public notice, he would be as 
surely sitting in secret as a Judge who, while sitting in 
Court in the court-house, ordered that a cause be heard 
in camera.65

McGillivray, however, then relented: “This case is near 
the line…I have come to the conclusion, not without 

JUSTICE THOMAS M. TWEEDIE, “THE TON 
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hesitancy, that I cannot say that Ewing J. was wrong in 
holding that the divorce trial was not held in secret but was 
conducted in open Court.”66 This was not exactly a ringing 
endorsement of Tweedie’s judgment. In effect, McGillivray 
decided on the balance of the evidence that there had 
been sufficient access to the judge’s library so that what-
ever Tweedie’s intent, there had not been a secret court. 
Harvey concurred, arguing that in the absence of any order 
barring the public from the court, it could be considered 
open. Harvey felt, given that the time and place for the pro-
ceedings were not publicized, that if one of the ordinary 
courtrooms had been used, the effect would have been the 
same. Clarke, interestingly, also concurred but on the pithy 
ground that the plaintiff had in no way been disadvantaged 
by the irregular proceedings in the first place, so the ques-
tion of the open court was irrelevant.

The Judicial Committee Sees It Differently
The Appellate Division decision was not the end of the 
matter. An appeal was taken to the Privy Council. The Law 
Lords could not agree with the reasoning of the Appellate 
Division on the matter of the open court. Although admit-
ting the actions of the judge were understandable and his 
conduct of the action correct, Tweedie had still intentionally 
restricted access to the public to hearing. Cora McPherson, 
however, was not successful. The Privy Council also decided 
that the passage of time and the second marriage meant the 
divorce would stand. 

It is hard to avoid the impression that the Alberta judges, at 
least to some extent, strove to put the best interpretation on 
Tweedie’s actions, unwilling to censure their brother judge 
and probably hopeful the affair would blow over quickly. 
Certainly, they realized it did not present well publicly. 
McGillivray for instance, felt a need to defend his brother 
on the trial court: “I cannot refrain from adding that no 
question can or does arise as to the bona fides of the trial 
Judge or as to his absolute impartiality in this divorce case.…
His desire not to have more people than need be attend this 
undefended divorce action is something of which one may 
not approve and yet quite understand as a generous impulse 
rather than an attempt to hold a secret court.”67 

NEIL MACLEAN AND VIVIAN MACMILLAN, EDMONTON COURTHOUSE, 1934. GLENBOW ARCHIVES, ND-3-6747E.
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The McPherson case was an embar-
rassment for the Brownlee gov-
ernment, and the appeal decision 
was perhaps not a great day for the 
Court.

The Second Scandal:  
The Premier Accused of Seduction
It was soon to get much worse. In 
1934, with the McPherson affair just 
fading from the public’s memory, 

another scandal exploded in the courts. This time, Vivian Macmillan, a 
young woman from Edson, and her father sued Premier John E. Brownlee, 
claiming Brownlee had seduced Vivian. A family friend, Brownlee had 
helped Vivian find a job as a government stenographer, and she lived at the 
Brownlee residence. Macmillan claimed the premier had instigated an affair 
that continued until she met a young medical student, John Caldwell. After 
he proposed marriage, she confessed about Brownlee. Caldwell withdrew 
his proposal but counselled Vivian to punish the premier by taking him 
to court. Towards this end, he introduced her to Neil Maclean, implacable 
enemy of the UFA. There has been much speculation that Maclean and 
Caldwell actually concocted Vivian’s story in order to destroy Brownlee, 

PREMIER JOHN E. BROWNLEE, FAR RIGHT, WITH LORD AND LADY WILMINGTON, 1930. GLENBOW ARCHIVES, ND-3-5136B.
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with Macmillan a willing accom-
plice in return for the proceeds from 
a successful lawsuit. 

Maclean brought an action against 
Brownlee under the Seduction Act68 
on behalf of Vivian and her father. 
This Act codified a common law 
right for fathers and employers to sue 
for damages when a young woman 
was made incapable of work due to 
pregnancy and childbirth. The Act 
allowed parents to claim damages 
from an individual who essentially, 
in the archaic language of the Act, 
deprived the father of the “service” 
of the daughter. Clearly, one purpose 
of the Act was to force a payment to 
offset the care and maintenance of 
the issue of unwanted pregnancy. But 
could damages be awarded on any 
other basis to the woman seduced? 
That became a critical issue for the 
courts to resolve. 

Justice Ives presided over the trial 
with a jury. A.L. Smith, Brownlee’s 
counsel and a master of cross-exam-
ination, brought out many incon-
sistencies and improbabilities in 

Vivian’s testimony. The jury, however, believed her and awarded her $10,000 
and her father $5,000. But Ives then dismissed the action on a motion by the 
defence that there was no evidence that her father had lost any of her “ser-
vice” or that Vivian had been unable to serve. In other words, because there 
was no pregnancy, there were no damages and no grounds for the suit. The 
decision caused an immediate public uproar. Some editorialists opined that 
Ives’s action was a perversion of British justice because he had overturned a 
jury verdict.69 

A Difficult Appeal and a Split Court
Maclean appealed and A.L. Smith counter-appealed against the judgment. 
Soon Harvey, Clarke, Mitchell, Lunney, and Ford had to address the mat-
ter. Ives’s decision presented the Appellate Division with a knotty problem. 
Before the trial, there had been apprehension among the judges about the 
likely publicity. Ives had in fact asked Harvey to preside over the trial: “I 
cannot ask any other Judge to take it and already Maclean is making critical 
observations about me as the trial judge. I still think my suggestion to you 
not only is good one but a right one and as you did not tell me you would not 
act I am writing to ask if you will.” The Chief Justice replied that, with the 
agreement of the other appeal judges, he felt he could not do so. Harvey no 
doubt thought it likely that there would be an appeal, which would require 
the full court and his steady hand. 

On the appeal, the Court split three to two. The central issue was whether 
the Seduction Act allowed for damages in the circumstances of this case. 
Unlike the common law, s. 5 of the Act permitted the victim of the seduc-
tion to bring an action in her own name, and stated that “in any such action 
she shall be entitled to any such damages as may be awarded.” Therefore, the 
question was this: Even if there had been no “loss of service” to the father, 
did s. 5 allow for damages to be awarded to the woman seduced? 
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The Chief Justice:  
Skeptical and Outraged
Harvey, writing for the majority, 
thought not. In his view, although s. 
5 permitted the woman victimized 
to bring suit, there still had to be 
evidence of a loss of ability to serve, 
since this was the only grounds spec-
ified in the Act. Therefore, on his 
interpretation, the phrase “any such 
damages as may be awarded” had to 
be interpreted as referring to loss of 
service. Harvey acknowledged that 
illness or infirmity attributable to 
sexual activity could qualify as well 
as pregnancy. But he determined 
that on the record before him, there 
was no evidence of any damages that 
were actionable under the Act. 

While Mitchell and Ford concurred, 
Clarke and Lunney dissented. 

Clarke preferred a more straightforward and generous interpretation of s. 5. 
In his view, the fact the legislation expressly provided that the woman could 
bring an action “in the same manner…as any other tort” created broader 
grounds for damages. “Loss of chastity,” along with the subsequent stigma, 
was enough on which to base damages. Essentially, Clarke concluded that s. 
5 created a new cause of action for a woman seduced with the right to recover 
damages. By taking this approach, the legislature had eliminated a convo-
luted and illogical need to relate a woman’s seduction to her loss of ability to 
be of use to her parents. As he wrote:  

In my opinion, the mere fact of seduction gives her a right of action, per se, 
and there is no occasion of importing the fiction as in the case of the father’s 
action.70 

Lunney followed similar lines of reasoning, and pointed out that in a simi-
lar Alberta case, Collard, two appeal judges had thought $20,000 dollars in 
damages was reasonable.

Beyond this disputed interpretive point, however, Harvey was also clearly 
incensed with public criticism of Ives, writing:  
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facts, the evidence, do not support the verdict. This set up a most extraordi-
nary review of Vivian’s testimony:

Her whole story is quite unsupported by other evidence in all material respects 
and in many of its details is of such an improbable, not to say incredible char-
acter, that it seems impossible that any reasonable person could believe it in 
its entirety.72

Harvey went so far as to imply that the jury’s verdict was motivated by 
misplaced sympathy and not the facts, stating: “There are other circum-
stances which appear from the record which suggest the jury’s verdict was 
not founded on the evidence in the case.”73 The damages in particular struck 
Harvey as ridiculous given that there had been no pregnancy. He implied 
that the jury was punishing Brownlee for his alleged acts. Indeed, Harvey’s 
obvious skepticism about the basis of the whole claim came through clearly. 
His disgust was palpable; it was obvious that he thought Brownlee was being 
victimized by political opportunists and fortune hunters. With his judg-
ment, Harvey vented considerable indignation, and as was his wont, essen-
tially retried the case. Harvey’s attitude was nothing new. He clearly did not 
hold juries to be sacrosanct, and despite platitudes about deference to the 
contrary, he was quick to take issue with what he saw as unreasonable trial 
verdicts. 

Clarke: The Jury Has Spoken
However, the rest of the Court declined to join Harvey in his outrage. Clarke 
disagreed with Harvey’s view on the jury verdict. On the believability of 
Vivian’s testimony, he pithily commented: “The story of the female plaintiff 
is a strange one but ‘Truth is always strange, stranger than fiction.’”74 Clarke 
determined that while there might be difficulties and inconsistencies with 
Vivian’s testimony, the jury had the right to disregard parts of the testimony 
and believe other parts. He felt the jury had not come to an unreasonable 
conclusion:

Seldom, I think, has a jury been called upon to perform a more difficult or 
painful duty. I see nothing in the record to indicate perverseness or failure to 
do their duty in arriving at an honest verdict after a full consideration of all the 
evidence.75

The SCC reversed the Court, ruling four to one in favour of Vivian 
Macmillan. While admiring Harvey’s judgment, Chief Justice Duff con-
cluded that s. 5 should be read in its “natural and ordinary” meaning and 
agreed with Clarke. Brownlee appealed to the Privy Council. It too thought 

The view that by giving judgment as 
he did the trial Judge made a finding 
on the facts contrary to that of the 
jury is entirely erroneous and a mis-
conception of law and practice. 

Under our system of jury trials while 
the jury is sole judge of the facts all 
questions of law must be decided by 
the Judge and it has always been a 
question of law whether there is any 
legal evidence, that is, whether if the 
facts of which evidence is given are 
all true they constitute such a case 
as in law will support a verdict for the 
plaintiff.71

Harvey laid out at length the powers 
of a judge to take the same course as 
Ives. He then addressed the power 
of the appeal court to set aside a jury 
verdict on a point of law but also if the 
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that s. 5 was intended to give a woman a cause of action 
and eliminate the clumsy need to have some sort of fic-
tion of service or ability to serve as the basis for deter-
mining damages. Thus, in the end, Brownlee was found 
liable.

The degree of Harvey’s skepticism about Vivian 
Macmillan’s testimony made it easy to suspect that he, at 
least, believed the premier was innocent of wrongdoing 
and deserved to have the action dismissed. The Court, 
in considering the MacPherson and Brownlee affairs, 
can fairly be said not to have strayed outside any pro-
priety. However, neither affair put the Court in the best 
light, and the ultimate reversal of their judgments on 
these controversial appeals may have made the Alberta 
judges appear, in the public’s eye, complicit in helping 
the prominent avoid their just deserts. 

The Appellate Division and Funny Money
The Brownlee affair was the final straw for Alberta vot-
ers. But it was not Maclean’s Liberals who benefited. 
The failure of existing political and economic structures 
to deal adequately with the Great Depression opened 
the door for radical political movements, such as fascism 
and communism. Social Credit, the new Alberta provin-
cial party brought into power in 1935, was sometimes 
called both. 

Led by William Aberhart, a high school principal and 
popular Baptist preacher in Calgary, the new party sub-
scribed to the economic theories of an Englishman, 
Major C.H. Douglas. The Major advocated a radical 
reform to the monetary system called social credit, 
predicated on the idea that the existing banks and other 
financial institutions, through their control of credit, 
kept money and purchasing power out of the hands of 
consumers. In his view, poverty could be ended if con-
sumers’ purchasing powers were increased. The existing 
financial system was cast as the enemy. Capitalizing on 
the extreme voter discontent and a promise of a monthly 
$25 dividend from the government for every citizen of 
the province, Aberhart swept into power in a landslide 
victory in 1935.

Once in power, Aberhart had to govern a nearly bank-
rupt province and make good on his promises. Measures 
aimed at making social credit a reality, however, were 
almost guaranteed to raise constitutional issues because 
the federal government had control over banking and 
the money supply under the BNA Act. The three most 
notorious Social Credit statutes – the Bank Taxation Act, 
the Credit of Alberta Act, and the Press Act – proceeded 
directly to the SCC on reference by the federal gov-
ernment and were pronounced ultra vires the legisla-
tive power of the province.76 Other statutes, however, 
came before the Appellate Division. The Reduction and 
Settlement of Debts Act, 1936, and the Provincial Guaranteed 
Securities Proceedings Act, 1937, were two good examples of 
legislation that gave rise to constitutional issues.77 The 
Appellate Division also had to consider the appeal in R v 
Unwin, the “Bankers’ Toadies” trial, dealing with a nasty 
manifestation of Social Credit propaganda.78 To these 
challenges, the Appellate Division responded in a mea-
sured fashion congruent with its orthodox character. 

The Reduction and Settlement of Debts 
Act: The Social Credit Government Loses
The first measure to find its way to the Appellate Division 
was An Act to Provide for the Reduction and Settlement of 
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Certain Indebtedness, or in short form, the Reduction and 
Settlement of Debts Act. The legislation allowed for the 
reduction or elimination of interest on debts, reduction 
of the principal, and even retroactive application of pay-
ments of interest on established debts to the principal. 
The statute was intended to assist Albertans struggling 
to pay for mortgages on their home and farms. And in 
good social credit fashion, it also took aim at the banks 
and mortgage companies that were considered the 
enemy of ordinary Albertans. It was not unprecedented 
legislation. The UFA government had passed the Debt 
Adjustment Act in 1933, and the federal government itself 
had passed the Farmers’ Creditors Arrangement Act in 1934. 
Both measures restricted the ability of debt holders to 
sue to recover debts owing to them. 

However, the Reduction and Settlement of Debts Act was 
much more draconian. It left no recourse to the courts 
for a debt holder, and struck at the very underpinnings 
of a capitalist-commercial economy: the sanctity of con-
tracts. The Act potentially meant a huge pecuniary loss 
to lenders of all sorts and a massive intrusion of gov-
ernment into the affairs of citizens. It was quickly chal-
lenged in the courts, and came before the Appellate 
Division in Credit Foncier Franco-Canadien v Ross et al and 
Attorney General for Alberta in 1937.79 This was a consoli-
dated appeal which included Netherlands Investment Co v 
Fife et al. In both cases, mortgage companies attempting 
to foreclose on defaulting mortgages ran up against the 
Act. In the first action, a trial was held before Justice 
Ewing and the Act was declared ultra vires. The provin-
cial attorney general intervened and appealed to the 
Appellate Division. 

Harvey, writing for the Court, upheld the trial decision. 
In his view, the Act failed on several grounds. It clearly 
trespassed on federal powers over bankruptcy. The 
Farmers’ Creditors Arrangements Act and the Bankruptcy Act 
already covered much the same ground as the provincial 

Act and took precedence. Harvey found that the provin-
cial legislation could not function concurrently since it 
conflicted with the federal legislation. Harvey also ruled 
that the Act was essentially an attempt to control the 
amount of interest on debts contracted by Albertans. 
Regulation of interest was another federal responsibility 
under the BNA Act. The attorney general had attempted 
to argue that the federal power was limited to discour-
aging usury. Harvey disagreed. In his view, the purpose 
of the Act was to eliminate or reduce interest on debts. 
To claim otherwise would mean “the field for the appli-
cation of this Act is a very limited one…and that its chief 
application would be to the relief of solvent debtors who 
are not in distress. Again it is difficult to think that that 
could have been the intention of the Legislature.”80

Harvey saw another problem with the legislation. The 
mortgage companies were not based in Alberta but head-
quartered elsewhere. This raised the possibility that the 
companies could simply sue to recover their debts in 
other jurisdictions. As Harvey pointed out, the Privy 
Council had ruled many years before in an Alberta deci-
sion, R v Royal Bank of Canada, that provincial legislation 
could not abrogate rights to civil actions in other places. 
For all these reasons, the Act was ultra vires. Harvey 
noted that unless the parts of a statute were completely 
separate in function, if one part failed, the whole statute 
was compromised. Therefore the Reduction and Settlement 
of Debts Act could not stand.

NEIL D. MACLEAN, LASA ACC. 2005-019.
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The Guaranteed Securities Legislation:  
The Government Tries and Loses Again
In Credit Foncier, the Court was unanimous. Another 
appeal involving Social Credit legislation and constitu-
tional law was not as harmonious. In 1938, in Independent 
Order of Foresters v Lethbridge Northern Irrigation District, 
the Court divided four to one, with Harvey and the rest 
of the appellate justices ranged against Frank Ford in dis-
sent.81 At issue was the validity of Provincial Guaranteed 
Securities Interest Act, 1937, and the Provincial Guaranteed 
Securities Proceedings Act, 1937.82

A tangled web of litigation led up to the decision. The 
Aberhart government had brought in the Provincial 
Securities Interest Act in 1936, empowering the province to 
cut the interest rate in half on all securities it had issued 
and guaranteed.83 The Act also banned court actions. 
The Independent Order of Foresters had invested in 
the debentures of the Lethbridge Northern Irrigation 
District in 1921. When some of the debentures came due 
and the Order tried to collect, the bank, on government 
instructions, would only offer 3 percent interest rather 
than 6 percent. In the resulting litigation, Justice Ives 
ruled the 1936 Provincial Securities Interest Act was ultra 
vires because it affected interest and also the right of 
bondholders to sue.84 

This did not stop the Aberhart government. In response, 
in 1937 it passed three Acts, the Provincial Guaranteed 
Securities Interest Act, the Provincial Securities Interest Act, 
1937, and the Provincial Guaranteed Securities Proceedings 
Act, 1937. The first two statutes essentially split the 1936 
Act in two, one covering all securities guaranteed by the 
provincial government, the other all securities actually 
issued by the provincial government. In both cases, once 
again, the interest was halved. The Provincial Guaranteed 
Securities Proceedings Act was short and simply stated that 
no one could sue over any matters affected by the other 
two Acts. The Attorney General’s department thought 
it had learned from Harvey’s comments in the Credit 
Foncier appeal. By separating functions into several Acts 
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instead of one, it tried to open the door to having at least 
some of the legislative program survive. 

The Order of Foresters went back to court and Ewing in 
turn declared that the new Acts were also ultra vires. The 
Attorney General appealed to the Appellate Division, on 
behalf of the nominal defendant, the Irrigation District, 
and in defence of the legislation. The stakes were high. 
Aberhart’s motivation was not purely ideological. The 
province was effectively broke, its credit exhausted and 
facing a huge deficit. The legislation was an attempt to 
balance the books and avoid the province defaulting, 
although the damage done to the credit of the province 
through such arbitrary action was surely as great.

The disagreement among the appellate judges over 
the constitutionality of the legislation centred on the 
Provincial Guaranteed Securities Proceedings Act. The other 
two Acts clearly dealt with the matter of interest, and the 
ruling in Credit Foncier applied. All the justices agreed 
that the Acts were not valid. The Provincial Guaranteed 
Securities Proceedings Act, however, was trickier and a 
clever stratagem. The BNA Act gave the provinces full 
authority over “civil rights,” which meant what could be 
pursued in the courts via civil litigation.85 The Provincial 
Guaranteed Securities Proceedings Act simply barred any 
actions involving provincial indebtedness, including any 
debt the government had guaranteed, without the per-
mission of the Lieutenant-Governor. It was a blanket 
proscription that would effectively prevent any court 
challenges of any legislation that affected these subjects, 
backed in theory by the constitutional authority of the 
BNA Act. 

As Ford pointed out, considered alone, there was noth-
ing about the Act that was outside the power of the pro-
vincial legislature, even if it was a draconian limitation 
of legal rights:

The “true nature and character” of Ch. 11, “its pith and 
substance,” is not the invasion of any Dominion legisla-
tive field, colourably or openly, but a frank expression of 
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an intention to limit the enforcement in the province of certain contractual 
rights.86

Ford argued that the Act did not remove any substantive right of the courts, 
such as reviewing the constitutionality of the legislation. He argued that 
the existing federal Interest Act did not contain a specific requirement that 
the courts enforce contracts for specific rates of interest, although he recog-
nized that Parliament could by legislation impose that duty upon the pro-
vincial courts. Ford’s reading was an impeccable but narrow construction 
of the statute, one that defended the provincial legislative competence over 
contracts since they fell within property and civil rights. 

Harvey, for his part, agreed that “if the statute stood alone it might be dif-
ficult to answer this argument.”87 However, he contended that it was clear 
from recent Privy Council and SCC decisions (including the 1937 refer-
ence on Social Credit legislation) that the Provincial Guaranteed Securities 
Proceedings Act should not be interpreted alone if there existed an obvious 
context in which it was intended to operate. In this case, that Act was clearly 
intended to back up the other two invalid Acts and therefore, it too “must 
fall with it.” McGillivray, in concurrence, put it much more strongly:

If this Legislature having passed an interest act that has been held to be ultra 
vires may now re-enact it and make it effective by the simple expedient of 
denying access to the Courts at the pleasure of the executive branch for those 
who seek the collection of the interest moneys which the ultra vires Act denied 
them, then the whole scheme of Confederation may be set at naught at the 
will of any provincial legislature.88

On further appeal, which skipped over the SCC (the provincial government 
knew they would get no solace there), the Privy Council agreed in substance 
with the majority of the Appellate Division. 

In considering both appeals, Credit 
Foncier and Independent Order, the 
Appellate Division appeared neu-
tral as to the larger political implica-
tion of the legislation. The appellate 
judges examined the legislation 
purely on the division of powers 
under the Canadian Constitution. 
Who had the jurisdiction to leg-
islate – the federal or provincial 
government? 

McGillivray perhaps betrayed impa-
tience with the fact that the legis-
lation was so clearly invalid, thus 
wasting the Court’s time. But the 
attempt of the Aberhart statutes 
to eliminate recourse to the courts 
drew little adverse comment. This 
was surprising given Harvey’s force-
fully expressed sentiments about the 
centrality of the courts in protect-
ing rights and liberties. Nor did the 
justices consider or even mention 
the obvious aim of the Acts in ques-
tion, especially in the International 
Order appeal, which was to address 
the manifest difficulties of the 
Depression. They stuck to what 
they no doubt saw as their proper 
role, questioning the impugned 
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legislation only on well-established constitutional division of power princi-
ples. However, since the judges of the Court almost certainly did not sym-
pathize with the aims of Social Credit, their black letter approach may have 
been a convenient way of undermining Aberhart’s agenda without drawing 
the premier’s ire more than necessary. 

Bankers’ Toadies: “Just Exterminate Them”
The judges, however, betrayed their outrage when dealing with Social Credit 
propaganda. In 1937, two members of the Social Credit entourage, Joseph 
Unwin and George Powell, published a pamphlet titled “Bankers’ Toadies.” 
Powell was originally an emissary of Major Douglas, sent to advise Aberhart 
on social credit, and Joe Unwin was the MLA from Edson and the party 
whip. The pamphlet took aim at what social creditors saw as the agents of 
the banks and insurance companies, namely the lawyers and brokers. 

My child, you should never say hard or unkind things about Bankers’ Toadies. 
God made Bankers’ Toadies, just as he made snakes, slugs, snails and other 
creepy-crawly, treacherous and poisonous things. Never therefore, abuse 
them – just exterminate them!

The pamphlet then went on to list a number of prominent Edmonton law-
yers and brokers, ending with the phrase, in bold type, “Exterminate Them,” 
and a call for the $25 dividend promised by Social Credit.

The men listed in the pamphlet were not amused and complained to the 
police. Unwin and Powell were arrested and charged with defamatory libel 
and counselling to commit murder. Under orders from the premier, who 
also held the portfolio of attorney general, the Crown was instructed not 
to prosecute the charges.89 However, the Edmonton agent for the attorney 
general said the Crown would not hinder a private prosecution. Senator 

W.A. Griesbach, one of the law-
yers listed in the pamphlet, pursued 
the charge, with G.H. Steer acting 
as his prosecutor. Ives was the trial 
judge sitting with a jury. Unwin and 
Powell were found guilty of “pub-
lishing a defamatory libel knowing 
it to be false” and were sentenced to 
short jail terms with hard labour. On 
sentencing Powell, Ives declared: “It 
would seem to me you are a propa-
gandist and nothing more.” He was 
ultimately deported; Unwin went to 
the Fort Saskatchewan jail for three 
months. 

Unwin appealed, challenging the 
conviction and the sentence. The 
two main points of appeal were rela-
tively technical. Private prosecutors 
were required to obtain the leave of 
a judge and show there was a suffi-
cient case for the trial. The defence 
argued that when Ives reviewed the 
application in the presence of the 
prospective jurymen, he created a 
potential bias. The second point 
was that Ives should have directed 
the jury that if they considered that 
Griesbach’s prosecution vindicated 



148

his own private character, rather than the larger public 
interest, it could not stand. 

Harvey wrote the unanimous verdict of the Court, 
firmly dismissing the appeal. In his view, that the pam-
phlet was defamatory libel was clear. It was also equally 
clear in law that since a number of individuals were 
named in the pamphlet, Griesbach’s prosecution had 
more than a personal dimension, and Ives’s direction to 
jury was sound. In considering leave to appeal sentence, 
however, he wrote: 

It cannot be said that the offence is a trivial one; it is a 
scurrilous attack on men of prominence and all of high 
repute, but over and above that it is shown by the evi-
dence that the state of feeling throughout the province 
was such that the broadcasting of such a libel might have 
very disastrous consequences. The trial Judge was bound 
to treat the libel and its publication as a serious matter 
and was justified in imposing a substantial penalty.90

Harvey and the Court again showed their concern for 
maintaining the established order in the face of unrest 
and possible violence due to the unsettled times. As with 
his approach many years earlier in the sedition appeals, 
and more recently with the protests, Harvey was willing 
to invoke prevailing social conditions but primarily in 
the interests of maintaining law and order rather than 
for more liberal ends, like freedom of speech. In a time 

of often violent rhetoric, the Court defined the limits of 
legitimate political expression in Alberta.

Aberhart’s Revenge 
The Court continued to grapple with other Social Credit 
legislation. The government, however, had learned a les-
son, referring new measures to the Court to ascertain 
their constitutionality before enactment.91 In 1946, the 
government put its last attempt at introducing social 
credit ideas, the Alberta Bill of Rights,92 before the Court, 
which approved the innocuous first half and disallowed 
the more radical proposals in the second half.93 One 
writer has said that the Court’s judgment was actually a 
great service to Aberhart’s successor, Ernest Manning, 
who was more interested in running the province as a 
small “c” conservative than bearing the Social Credit 
banner.94 

William Aberhart was a vengeful man. The government 
had deprived Lieutenant-Governor Bowen of his offi-
cial residence for his obstreperousness when he refused 
to give assent to controversial statutes in 1937. Harvey 
was punished in turn. He was unceremoniously dropped 
in 1940 from the Board of Governors at his beloved 
University of Alberta. “I quite entirely agree with you 
that he wanted to get back at the judges and particularly 
at me, I think,” Harvey wrote to Senator Buchanan of 
Lethbridge, who was outraged at the move.95 
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The government viewed Harvey and his brethren as part 
of the resistance against the social credit experiment 
simply by maintaining the rule of law. Consequently, in 
the eyes of Aberhart and his supporters, they were the 
enemy. The justices of the Appellate Division, though, 
did not necessarily see themselves as opposing the force 
known as social credit. Their stance, in the appeals 
examined as well as others, was always that of a typical 
“formalist” court. The judges looked first and foremost 
at whether the measures that the government proposed 
were constitutionally permissible given the division of 
powers in Canada. In disallowing the challenged legis-
lation, they also happened to shore up the established 
order. 

Maintaining the Rule of Law: 
In Defence of Formalism
Harvey and his colleagues, however, would have likely 
insisted that it was not their role to bring about change. 
And there was little show of animus against the Social 
Credit Party itself in the Court’s decisions. Ford even 
demonstrated some judicial sympathy for provincial 
rights. The judges surely could see that the government’s 
intention was to address a profound social and economic 
crisis. But equally, it was not their role to promote this 
aim, worthy or not. Nor was it for them to pronounce 
on the rightness or wrongness of social credit as an eco-
nomic theory. 

In all the decisions discussed above, the Court operated 
within what can be called the confines of an orthodox 
approach. The judges showed more concern for uphold-
ing order than broader social justice, but this was not 
uncommon in Canadian courts in this era. They were 
not entirely unaffected by the prevailing societal circum-
stances. But this played out more as a concern with pre-
venting unrest than addressing the manifest problems of 
the day. The appellate justices in the Depression years 
felt that their role was to deal with the law as it was, not 
to try to change it. That was the job of the legislature, 
and certainly the strong deference to the elected law-
makers that permeated the judges of the Harvey court 
likely prevented more overt criticism of, or resistance 
to, Aberhart’s Social Credit Party, when many mea-
sures of the government must have struck the judges as 
repugnant. 

At the same time, the Court’s stance was also a source 
of strength. In the deeply embarrassing circumstances 
of the UFA scandals, the Court had a ready refuge. Its 
duty was only to interpret the law. In dealing with the 
radical Social Credit legislation, there was no felt need 
to inquire into the desirability, or feasibility, or ultimate 
effect of the proposed Acts, but only whether they were 
lawful under Canada’s Constitution. In deciding this 
issue, the question was not which government might 
do a better job but rather which government had been 
given the power and right to legislate in the disputed 
areas under the BNA Act. That was the only issue for 
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the Court. What is more, to the degree that the Social 
Credit proposals were unprecedented impositions of 
government control over the economic life of Albertans, 
the Court could stand firm in defence of the freedoms 
found in the law and the Constitution. 

CONCLUSION
Horace Harvey always had conflicting feelings about 
retirement. He almost left during the chief justice crisis, 
at that time still a relatively young man. As he turned 
seventy and then again at seventy-five, Harvey pondered 
the notion of retiring. During 1933, he had a revealing 
exchange of letters with R.B. Bennett, whose govern-
ment was proposing legislation to ease judges out of 
office by reducing their salary at seventy-five. On one 
hand, Harvey staunchly defended judicial independence 
– appointments were for life – and didn’t like the implied 
aspersion on the judiciary. But he was sympathetic as 
well, saying that unfortunately it is not always obvious 
to a man when his powers are slipping. In his view, the 
solution was a better pension and using retired judges for 
commissions and arbitrations. “I have no doubt that one 
reason for some of the Judges holding on to the office 
is that they feel they would be quite lost if they gave up 
the occupation in which they had been engaged for so 
many years.”96

This probably reflected Harvey’s own frame of mind. 
Writing to his friend O.M. Biggar in 1938, he com-
mented that he found it hard to contemplate retirement 
as long as he continued to enjoy his work and felt that 
he was performing well. At the same time, as with his 
discussion with Bennett, Harvey was sensitive to the 
problem of ailing judges, commenting that the public 
deserved to have confidence in their judiciary and stand-
ing aside for younger men was worthy of consideration. 
Clearly, he felt that he was indispensable. He worried 
about the shenanigans of the Social Credit government 
and thought it was not yet time for him to leave. 
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And so Harvey stayed. World War II came, and he felt he had to stay lon-
ger as a form of duty. The war ended, and by this point, he must have felt 
that he might as well continue on. His wife died in 1948, no doubt a further 
disincentive to retirement. There was little sign of any deterioration of his 
mental powers. His hearing was another matter. By his last year he was close 
to being deaf. And, entering his eighty-sixth year, Harvey’s energy waned. 
His formerly voluminous correspondence dropped off precipitously. He was 
still, however, contributing judgments for the Court and writing dissents 
that were as concise and well-reasoned as ever. It must have seemed like the 
Chief would be there forever. But on September 9, 1949, Horace Harvey, 
one of Alberta’s judicial giants, died after a short illness. An era had ended.
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CHAPTER 5 

G U S H E R S ,  L E A S E S ,  A N D  L I E N S ,  1 9 4 9 – 1 9 6 1

Then, with a roar, the well came in…you could hear it like a 
train approaching when you put your ear to the pipe.1

Wealth is not without its advantages, and the case to the contrary,  
although it has often been made, has never proved widely persuasive.2 

Horace Harvey’s death coincided with the start of a new era for 
Alberta. Two years before, Imperial Oil drilled Leduc #1 in central 
Alberta and made a spectacular oil find. Alberta’s small oil and gas 
industry grew by leaps and bounds after Leduc. Over the following 
two decades, the industry became a prime driver of the provincial 

economy, transforming Alberta from a “have-not” to a “have” province. Just ten years 
after Harvey’s passing, Alberta was not the same sleepy agricultural society that he 
had known, as the province modernized and urbanized. 

The Appellate Division also saw change, although not as transformative. After twen-
ty-five years with the same leadership, the Court now welcomed two chiefs in relatively 
quick succession, George Bligh O’Connor and Clinton James Ford. A new generation 
of judges was called to the bench. Despite the new faces, however, the story of the 
Court in the 1950s was one of continuity. The decade underscored the pragmatic, 
problem-solving character of the Court, reinforcing its orthodox approach to its role. 
The common-sense outlook of the judges, ironically, was the element that tempered 
the Court’s otherwise conservative nature, as the judges also showed their concern for 
fairness and justice and the limitations of simply following “black letter” law. 

The practicality of the Alberta appellate judges was not a drawback in creating a 
body of oil and gas law during the post-Leduc boom. In the immediate aftermath of 
Leduc, the Appellate Division considered a string of appeals, the outcome of which 
profoundly affected the industry’s development in Alberta. The names of some – Borys, 
Turta, and Wakefield – still resonate among oil and gas lawyers in the province. These 
early, but crucial, decisions of the Court are the subject of this chapter. The Court had 
to mould an emerging area of law through decisions with immediate, and sometimes 
profound, economic consequences. With a brace of judges who were able legal tech-
nicians and familiar with the nascent oil and gas industry of the 1920s and 1930s, the 
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Appellate Division in the 1950s was 
suited for the challenge. Their deci-
sions formed a truly Albertan con-
tribution to Canadian law. 

THE O’CONNOR‑FORD COURT

However much you study, you cannot 
know without action. 

– Saadi of Shiraz3

Along with a new chief justice, the 
Appellate Division saw a changing 
of the guard in the late 1940s. In the 
last years of Harvey’s tenure, George 
O’Connor, Harold Hayward Parlee, 
and William A. Macdonald joined 
the Court, appointed between 1944 
and 1946. They belonged to the new 
era, and were joined in the next 
decade by Clinton Ford, Marshall 
Menzies Porter, Horace Gilchrist 
Johnson, Hugh John Macdonald, 
and Boyd McBride, while Frank 

later received an appointment to the 
federal Exchequer Court. 

By the time O’Connor was ele-
vated to the bench, he was one of 
the leading barristers in Edmonton. 
Primarily a civil litigator, O’Connor 
also acted on a number of important 
criminal cases and did some solicitor 
work. He was special counsel for the 
City of Edmonton. A familiar face 
at the Appellate Division, O’Connor 
also appeared before the SCC sev-
eral times, the first occasion in 
1915.7 He was made King’s Counsel 
in 1913, and served as a law society 
bencher and head of the Edmonton 
Bar Association. O’Connor was not 
a flashy counsel, as near as can be 
judged, but he was very sharp and 
hard-working. His fellow judge, 
Clinton Ford, said that O’Connor’s 
chief interest was the law to the 
exclusion of everything else. As 
counsel, his great strength was 
focusing on the crucial evidence and 
facts in a file.8 Ford described him 
as genial and humorous, and a Dean 
of the University of Alberta Faculty 
of Law, who knew O’Connor well, 
summed him up as “urbane in man-
ner, courteous, placid and astute.”9

As a trial judge, O’Connor penned 
some significant decisions, such as 
Majestic Mines v Alberta,10 an import-
ant judgment affecting the govern-
ment’s ability to collect royalties 
from mineral rights, which had sig-
nificant implications for the oil and 
gas industry. In 1942, he acted as a 
mediator in a major strike in the coal 

Ford, the last of the pre-war justices, 
retired in 1954. 

The Judges: George O’Connor, 
Urbane and Astute
Chief Justice O’Connor was born 
in Walkerton, Ontario, in 1883. His 
father was sheriff of the surround-
ing judicial district and his mother a 
descendant of George Hamilton, the 
founder and namesake of the city of 
Hamilton.4 After finishing school 
in Walkerton, O’Connor took his 
law degree at Osgoode Hall and was 
the silver medallist upon graduation 
in 1905. Intent on coming west to 
practise, he wrote the Northwest 
Territories bar exam while on a 
train to Portland, Oregon, to see the 
World’s Fair. From there, O’Connor 
went to Edmonton. He didn’t have a 
good start in Alberta. Shortly after 
arriving, his silver medal was stolen.5

O’Connor landed on his feet, enter-
ing into a partnership with one of 
Edmonton’s leading citizens, W.A. 
Griesbach, who served as a major 
general during World War I and 
was then a Member of Parliament 
and Senator. Although political 
opposites – O’Connor was a Liberal, 
Griesbach a Conservative – they 
never bothered with a partnership 
agreement and practised together 
contentedly until Greisbach retired.6 
They were joined by O’Connor’s 
brother Gerald, and, after Griesbach 
left, the two continued until George 
was named to the Alberta Supreme 
Court, Trial Division, in 1941. Gerald 

GEORGE BLIGH O’CONNOR, 1941. COURT OF APPEAL COLLECTION.



industry. This led in turn to his appointment as chairman 
of the Wartime Labour Relations Board and its peace-
time successor, the Canadian Labour Relations Board.11 
O’Connor was promoted to the Appellate Division in 
October of 1946 as the replacement for Albert Ewing. 
He spent two years under Horace Harvey’s tutelage, and 
then, despite being a relative newcomer to the Court, 
became his successor. 

It is not clear why O’Connor was chosen to succeed 
Harvey. The deliberations of the federal cabinet on 
judicial appointments from this period are not a matter 
of record, and any gossip that might throw light on the 
decision has gone to the grave. O’Connor was already 
sixty-five and had not been on the appellate court very 
long. Nor had he been especially political. H.H. Parlee, 
appointed around the same time as O’Connor, had as 
good or better reputation as a counsel and judge. It 
may be that O’Connor’s mediation of the coal strike 
and stint on the Labour Relations Board brought him 
to the attention of the Prime Minister and cabinet, or 
that his mild personality appeared a good choice for 
the leader of a collegial court. In the somewhat shad-
owy world of patronage and judicial appointments in 
that era, O’Connor may have just had some influential 
friends. Aside from the onset of poor health, O’Connor 
was quite capable of filling the post. 

Harry Parlee, a Leading Light
Harold Hayward Parlee (known as Harry) was another 
late addition to the Harvey bench and another of 
Edmonton’s leading lights at the bar. Parlee was born in 
Sussex, New Brunswick, in 1877.12 He attended Mount 
Allison University in his native province but finished 
his Bachelor of Arts degree at Dalhousie in neighboring 
Nova Scotia. For law, Parlee went to Saint John’s Law 
School and was admitted to the New Brunswick bar in 
1901. A year later, he made the move to Alberta but was 
only admitted to the bar in 1906. He joined the firm of 
pioneer lawyer H.C. Taylor in Edmonton, which contin-
ues today as Parlee McLaws. Harry Parlee quickly built 
an impressive practice as both a barrister and solicitor 

HAROLD HAYWARD PARLEE, 1945. COURT OF APPEAL COLLECTION.
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and was one of the eminent talents of his era, receiving 
his KC in 1913. A bencher of the Law Society of Alberta 
for many years, Parlee was its president from 1933 to 1935. 
Outside of law, he was very involved with the University 
of Alberta and was chairman of its Board of Governors 
from 1940 to 1950.

At home in the courtroom in civil and criminal law, 
the versatile Parlee was effective at both trials and 
appeals.13 Along with a dozen appearances at the SCC, 
he appeared twice before the Privy Council, on both 
occasions arguing constitutional cases. Parlee was rec-
ognized as one of Alberta’s early authorities in oil and 
gas law. As the Edmonton solicitor for the Canadian 
Bank of Commerce, Parlee also had the dubious honour 
of being named one of the “Bankers’ Toadies.”

Parlee’s judicial career started in 1944 on the Trial 
Division, an appointment many colleagues thought was 
long overdue.14 He moved to the Appellate Division a 
year later to replace Howson, who had become Chief 
Justice of the trial court. On both courts, Parlee was 
considered a strong, conscientious judge, not afraid to 
speak his mind.15 He frequently disagreed with Harvey 
and Frank Ford. His judgments were a model of concise-
ness. Always thorough, Parlee showed great talent for 
getting to the point. Parlee features prominently in the 
oil and gas cases discussed later in this chapter.

Billy Macdonald, a District Court Promotion
Calgarian William Alexander Macdonald was the 
next appeal judge, appointed in 1944 to replace Henry 
Lunney as the “Catholic justice.” Macdonald had been 
on the bench since 1926. He was the first judge in 
Alberta to start at the District Court and move up the 
judicial ranks to the Appellate Division. Macdonald was 
another Maritimer, born in 1879 at Port Hood, Nova 
Scotia, into a large farm family, who were ardent Roman 
Catholics and equally ardent Liberals. Macdonald’s 
younger brother Angus became the Premier of Nova 
Scotia during the Depression and Minister of the Navy 
in World War II. Billy Macdonald attended St. Francis 
Xavier University for his undergraduate degree and then 
did law at Dalhousie, graduating in 1910.16 

After two years of practice in Halifax, Macdonald came 
to Calgary and partnered with Henry S. Patterson. He 
did not have a particularly distinguished practice.17 Along 
with his partner Patterson, Macdonald represented 
Caledonian Collieries in a 1924 challenge to the prov-
ince’s right to collect mine taxes. This case went to the 
Privy Council, where Caledonian won, but Macdonald’s 
involvement ended at the initial trial.18 Soon afterwards, 
he was offered a position on the District Court bench 
in Calgary where he was a well-liked judge. After six-
teen years, he was promoted to the Supreme Court, Trial 
Division, and then soon after, to the Appellate Division. 
He was a quiet man, whose decisions have been described 
as “sound and well written.”19 

Clinton Ford, from Farmboy to Chief Justice
George O’Connor’s promotion to Chief Justice meant 
another appointment to the bench. Like Macdonald, 
Clinton Ford was a Calgary lawyer who started his judi-
cial career on the District Court. Ford would go one 
better than Macdonald, however, replacing O’Connor 
as Chief Justice of Alberta in 1957. Ford was the first 
chief justice since Sifton to be headquartered in Calgary 
rather than Edmonton.

< WILLIAM ALEXANDER MACDONALD, LASA ACC. 2002-028.

> CLINTON JAMES FORD, COURT OF APPEAL COLLECTION.

> MARSHALL MENZIES PORTER ON YACHT, LASA ACC. 2002-003.



159

Clinton James Ford was not related to Frank Ford, his 
senior on the appellate bench, although they were both 
from Ontario. The younger Ford was born on a farm near 
Corinth, Ontario.20 After finishing school, he taught for 
a couple of years before enrolling in the University of 
Toronto. The winner of the Prince of Wales medal upon 
graduating in 1907, Ford was obviously destined for 
greater things. After two years at Osgoode Hall, Ford 
came west. He finished his law degree in the University 
of Alberta’s fledgling law program, graduating in 1910 
and winning the gold medal for the highest marks on 
his bar exam. After a short time at the firm of Reilly and 
MacLean, Ford took the job of city solicitor for Calgary 
in 1913, where he soon established a good reputation and 
remained until 1922. 

Returning to private practice, Ford teamed up with Leo 
H. Miller and Eric Harvie as Ford, Miller, and Harvie. 
Ford’s partner Harvie became fabulously wealthy on 
oil speculation after Leduc, but by that time Ford had 
become a judge. Before his appointment to the District 
Court in 1942, Ford had a successful general practice, 
acting as both barrister and solicitor. Ford was politically 
active, serving as president of the Alberta Liberal Party 
and making an unsuccessful stab at provincial office. 
Notably, he made one of the first political speeches 
broadcast on radio in the province.21 Community service 
was very important to Ford. He was the local president 
of the YMCA and served as its national vice-president, 
sat on the executive of the Board of Trade for a decade, 
and spent over thirty years on the Board of Governors 

for Mount Royal College.22 A staunch Methodist, he was 
also a pillar of Calgary’s Central United Church. 

Hearkening back to his rural roots, Ford’s great hobby 
was raising chickens. President of the Alberta Poultry 
Federation, Ford also bred and raised chickens in the 
backyard of his home in Calgary’s Mount Royal.23 There 
is no record of what the neighbors thought about this. 
They probably didn’t mind. Ford was very likeable in 
his quiet way. One Calgary lawyer and later judge said: 
“Clinton Ford was a pretty colourless character, and 
I say that with the greatest respect.”24 Ford’s humble 
upbringing may have been the source of one of his best 
attributes, his great fund of common sense, remarked 
upon by many. One of Ford’s three children, Helen, fol-
lowed him into law at a time when women lawyers were 
still a rarity, graduating from the University of Alberta 
law school in the 1930s and later practising in Vancouver.

Marsh Porter, Garrulous and Opinionated
Marshall Menzies Porter was acknowledged as one of 
the leaders of the bar in Calgary when he was appointed 
to the Appellate Division in July 1954, the first appoin-
tee since McGillivray to go directly to the Appellate 
Division from the street. He was praised widely for his 
common sense and ability to quickly reduce a legal argu-
ment to the essentials.25 And among brethren not afraid 
to speak their minds, Porter had the best claim to be 
the decade’s “great dissenter.” Opinionated almost to 
the point of eccentricity, Porter was a somewhat larger 
than life character.
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Born in Sarnia, Ontario, in 1894 to a railroading fam-
ily, Porter came to Alberta in 1913.26 After entering arti-
cles with Laidlaw, Blanchard and Rand in Medicine 
Hat, Porter went off to law school, choosing Dalhousie 
in Halifax. When he graduated in 1917, he joined the 
military, and after demobilization returned to Medicine 
Hat in 1919, where he was called to the bar. He soon 
moved to Calgary and practised in several different com-
binations before Premier John Brownlee asked him to 
join his firm. The partnership eventually became the 
firm of Porter, Allen and MacKimmie, later known as 
MacKimmie Matthews. 

Like most prominent lawyers of his generation, Porter 
was a generalist and very capable as both a barrister 
and a solicitor. He was one of Brownlee’s counsel in the 
Macmillan lawsuit. Much of his practice, however, was 
as a corporate lawyer, especially in the ten years before 
his appointment.27 By that time, Porter was as much 
a businessman as a solicitor and was the first judge to 
come to the bench as a corporate executive. As well as 
serving as a director for corporations such as the Bank 
of Nova Scotia, Porter was the president of the Western 
Printing Company and publisher of the Farm and Ranch 
Review. He also headed up the Alberta Salt Company. 
His most important corporate post was vice-president 
of Home Oil, a connection that made Porter, Allen and 
MacKimmie a leader in oil and gas law. Porter had been 
a pioneer in this field, acting as counsel for the Alberta 
government and resolving outstanding issues resulting 
from the Natural Resources Transfer Agreement of 
1930, which transferred control over Crown lands and 
natural resources within Alberta from the federal gov-
ernment to the province.28 Porter has also been credited 
as the source of a very important change to federal gov-
ernment regulations for mineral exploration.29 His oil 
and gas background made Porter a natural replacement 
for Parlee, who died in 1954. 

Porter was an enthusiastic supporter of the Calgary 
Exhibition and Stampede and a long-time board mem-
ber. His great love outside of the law was the Shriners. 

HORACE GILCHRIST JOHNSON, COURT OF APPEAL COLLECTION.
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In fact, while still on the bench, Porter was elected 
Imperial Potentate, head of the Order for all North 
America. Curiously, his Shriner activities led to Porter 
testifying years later at the Laycraft Inquiry into Royal 
American Shows, which probed allegations of bribery 
and corruption on the part of a carnival company.30 Long 
since retired from the bench, Porter made light of the 
cheap gifts he had received as Shriner head, telling the 
inquiry that if the Royal American people were trying 
to buy his influence, they obviously didn’t think it was 
worth much.

This was typical of Porter’s irreverence. Along with 
being independent-minded, Porter was also something 
of a wit on the bench and a loquacious storyteller in his 
later years. One lawyer who knew Porter thought he was 
a rich man’s Will Rogers, with a humorous but pointed 
story for every occasion.31 While many lawyers liked 
Porter, some found him frustrating because of his habit 
of interrupting both counsel and fellow judges, monop-
olizing the discussion, and departing on tangents. In 
a criminal appeal before Porter, E.J. McCormick, a 
well-known wit, sought to portray a witness’s reticence 
under questioning as a sign of unreliability. Porter inter-
rupted to suggest that perhaps the witness was merely 
intimidated and tongue-tied, saying, “Why, that’s even 
happened to me.” McCormick shot back, “My Lord, that 
is a phenomenon which none of us have ever observed.”32 
The entire courtroom, Porter included, dissolved into 
laughter. 

Horace Johnson, a Quiet Intellect
Porter’s appointment was followed quickly by that of 
Horace Gilchrist Johnson, who replaced Frank Ford. 
He was a strong judge who wrote extensively, not only 
judgments for the Court, but frequently in dissent and 
in concurrence. An Edmonton lawyer, Johnson was born 
in Medonte Township, Ontario, in 1899 and attended 
school in Orillia. He then had his legal education at the 
University of Alberta law school. He was arguably its 
first graduate to become an appellate justice.33 Joining 
the bar in 1929, Johnson practised with the firm of 

Short and Cross his whole career. As a civil litigator, he 
appeared frequently in front of the bench he joined in 
1954. A review of reported judgments shows a specialty 
in estates and trust litigation. He also lectured part-time 
at the University of Alberta law school. 

Johnson, a quiet man who went about his work with no 
fanfare, has been described as “one of the most analyti-
cal and thoughtful judges of his era.”34 He was certainly a 
workhorse. One practitioner remembered that Johnson 
had a meticulous knowledge of case law and expected 
counsel to have the same. He was prone to impatience. 
Johnson sometimes turned around in his chair during 
argument if he felt the presenting lawyers were wast-
ing his time, although he wasn’t the only judge of that 
era to be rude to counsel.35 In 1967, as a member of the 
Northwest Territories Appeal Court, in R v Drybones,36 
Johnson upheld the decision of Justice Bill Morrow, who 
had reversed the conviction of Joseph Drybones on the 
charge of being intoxicated off a reserve. Johnson agreed 
with Morrow that the relevant section of the Indian 
Act was discriminatory under the new Canadian Bill of 
Rights. This decision, subsequently upheld at the SCC, 
was a landmark for aboriginal rights and one of the few 
instances where the Bill of Rights proved efficacious. It 
also anticipated the challenges created by the Charter a 
generation later. 

Johnson was the judicial representative on the three-
man committee that revised the Alberta Rules of Court 
at the end of the 1960s, working with future appellate 
court members Herb Laycraft and Bill Stevenson. His 
interests outside the Court were several. Johnson was 
a Freemason, involved in his church, and a member of 
the Edmonton Library Board. He was on the Court for 
nearly twenty years, leaving at mandatory retirement in 
1973. Johnson died in Honolulu, Hawaii, in 1982. 

Hugh John Macdonald, the Athlete
Billy Macdonald, as he was affectionately known to his 
friends, became seriously ill in 1954. He managed to 
keep sitting for several years, but his output of decisions, 
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never voluminous, stopped almost entirely. In 1957, 
Macdonald elected to retire and was replaced by another, 
unrelated Macdonald, Hugh John. Hugh Macdonald was 
born in Massachusetts in 1898 and came to Edmonton 
as a boy.37 His father was originally from Cape Breton, 
Nova Scotia.38 Attending the University of Alberta, 
Macdonald received his teaching credentials as well as 
graduating with a law degree. Interestingly, Macdonald 
returned to the United States to join the army during 
World War I and went overseas to Europe, entering 
pilot training with the Army Air Corps. Afterwards, he 
came back to Edmonton to finish university. 

Initially, Macdonald chose teaching over law and went 
to Banff, where he became principal of the public school. 
In 1927, Macdonald decided to start practising law and 
returned to Edmonton, becoming part of the firm of 
Wood, Buchanan and Macdonald. According to one 
biographer, Macdonald was primarily a solicitor special-
izing in insurance law, although he knew his way around 
a courtroom.39 Outside of law, he was heavily involved in 
politics as a Liberal Member of the Legislative Assembly 
for four years and city alderman for six. Macdonald took 
a keen interest in his alma mater and was on the universi-
ty’s Senate and the Board of Governors, as well as serv-
ing as president of the Alumni Association. Macdonald’s 

passion was sports. He played baseball for years, avidly 
followed hockey and football, and rarely missed any sig-
nificant games.40 

Macdonald was not particularly distinguished as a law-
yer, but he had done his time in the political trenches, 
which likely explained his appointment to the Trial 
Division in 1944. He was very popular as a judge, pro-
ducing workmanlike decisions and conducting his court-
room with great patience, courtesy, and fairness. He was 
favourably compared to Justices Ewing and Walsh, who 
had both been well-loved as trial judges.41 Macdonald 
was fated to follow Ewing’s path onto the appeal court, 
to which he was elevated in 1957. One of his qualifica-
tions for the appellate bench was that he was a Roman 
Catholic. Like his namesake predecessor on the Court, 
Macdonald also became ill and struggled during his last 
years, dying in 1965.

Boyd McBride, a Scots Lawyer in Alberta
A late appointment to the O’Connor-Ford court, 
James Boyd McBride was a thirteen-year veteran of 
the District Court and the Trial Division when he was 
elevated in 1957 as the replacement for Chief Justice 
O’Connor. A Scot born in Grenock in 1887, he attended 
the University of Glasgow but finished his legal educa-
tion at the University of Alberta.42 After a brief stint in 
Lacombe, McBride practised in Edmonton until he was 
named to the District Court bench in 1944. McBride 
did not have a chance to make much of an impact on the 
Appellate Division, falling ill and dying at the begin-
ning of 1960. He came to the appeal court with a rep-
utation as a meticulous legal scholar, and demonstrated 
in his short tenure that he had an independent mind. 
McBride was said to be proudest of a trial decision where 
he was able to apply admiralty law in Alberta, a first.43 
He was also the trial judge on the Bakeries Combine case, 
which had the distinction of being the longest trial in 
Canadian legal history at the time. McBride’s replace-
ment, S. Bruce Smith, served under Ford for less than a 
year before becoming chief justice. 

HUGH JOHN MACDONALD, 1960. LASA 61-G-38.
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Along with veteran Frank Ford, these eight men made 
up the bench through the 1950s. Over a short ten-year 
span, Alberta managed to have two judges on a five-
judge bench with the same surname, Ford, and one 
justice named Macdonald was replaced by another 
Macdonald. This spoke volumes about the homoge-
neity of the bench and bar of the era, which remained 
very much “Anglo-Scottish,” reflecting the business and 
professional elites of the province. It would be several 
decades before the Court became more representative 
of society. 

At the same time, the appellate bench was gradually 
becoming more Albertan. The judges appointed before 
1950, with a couple of exceptions, had been born and 
received their legal education in another province and 
had started to practise before coming to Alberta.44 
Clinton Ford finished his law degree through the 
University of Alberta, and Johnson, Hugh Macdonald, 
and McBride all had degrees from the provincial law 
school. After Porter in 1954, every appointment until 
1979 had a law degree from Alberta.45 The Court still 
awaited its first native son (or daughter), but a large step 
had been taken towards a home-grown bench. 

O’Connor and Ford: Brief Tenures  
and Little Change in Court Practice
Neither O’Connor nor Ford had much opportunity to 
put their mark on the Court as chief justice. Both their 
terms were brief. O’Connor’s health deteriorated mark-
edly during his seven years, and Ford was only chief 
justice for four before the introduction of mandatory 
judicial retirement ended his tenure. The Court was also 
not that busy. Although legal business picked up consid-
erably after the war, there was no sign that the Court 
was overwhelmed with appeals, even with the oil boom. 

Administration remained simple and the Court contin-
ued to operate much as it had under Harvey. Sittings 
alternated between Edmonton and Calgary, in one city 
one month and the other the next, except through the 
summer break.46 Usually the Court needed less than a 

week to get through the list. The only innovation was 
that the Court started keeping a separate list for appeals 
from the District Court, heard with a three-judge panel. 
Although the Court tried to sit as a whole court on 
appeals from the Trial Division, these also were often 
heard by smaller panels since, as often as not, a judge 
was ill or absent. 

Lawyers who remembered appearing before the Ford 
court thought that the judges generally were familiar 
with the appeal and had probably read the factums, but 
this was the extent of their preparation. Most appeals 
ended with a quick oral judgment that was given off the 
bench at the end of the hearing. There do not seem to 
have been any delays or backlogs at all with the lists or 
with reserved judgments. The Court was possibly some-
what less collaborative than under Harvey, with more 
concurring opinions and more dissents, but the evidence 
on this is not conclusive. Both Ford and O’Connor were 
generally respected and liked. Ford was perhaps too 
much a gentleman. Herb Laycraft, later Chief Justice of 
the Court, remembered that senior counsel sometimes 
ran a bit roughshod over Ford when he presided, some-
thing unthinkable under Harvey. The strongest impres-
sion of the two chiefs, and most of the judges that served 
with them, was of practical, sensible men, solid lawyers 
but not brilliant, an impression that was borne out in 
their jurisprudence. 

THE O’CONNOR‑FORD COURT AT LAW
The O’Connor-Ford court dealt with several of the 
most famous oil and gas cases in Alberta which remain 
well-known and, in some instances, relevant, to this 
day. Huggard Assets, Borys v Canadian Pacific Railway, and 
Turta v Canadian Pacific Railway were all foundational 

JAMES BOYD MCBRIDE, 1960. LASA 61-G-22.
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decisions which determined vital issues regarding royalties, mineral res-
ervations on titles, and the legal definition of oil and gas. Another case, 
Wakefield, had the distinction of the being the last Canadian appeal to the 
Privy Council. These decisions had a profound effect on the development of 
the oil and gas industry in Alberta. 

In these appeals and others, the Appellate Division demonstrated a sound 
grasp of the issues, including the implications of the law for what was hap-
pening on the ground at the drilling rigs in the farmers’ fields of central 
Alberta. The Court strove to develop solutions within the existing common 
law, but with occasional creativity. Its approach reflected its inherent con-
servatism. And yet, in their decisions, the judges showed a desire to come up 
with workable solutions which did not sacrifice rights unduly to expediency 
or the dictates of the law. In sum, the Court looked for good, practical out-
comes that did not stray too far from accepted conventions of the time for 
judicial law-making, and that were fair to litigants. 

Judging the Judges: A Black Letter Court 
In eulogies and the like, O’Connor, Ford, and their confreres were consis-
tently described as congenial, courteous, possessing great common sense, 
scrupulously fair, and so on. This wasn’t quite the whole picture. Judges 
like Johnson, Porter and Hugh Macdonald could be impatient, even rude 
with counsel. In terms of their jurisprudence, however, common sense and 
fair-mindedness were prominently on display. If one word summed up the 
O’Connor and Ford court, it would be pragmatic. The judges were problem 
solvers primarily concerned with the litigation before them. The picture 
that emerges is of a group of competent judges, intellectually lively if not 
particularly adventurous. Although it was a basically orthodox court, the 
common sense of the judges meant that they also were quite concerned with 
equitable outcomes, which softened their otherwise black letter approach 
to the law. 

Deference Remains the Rule, But Judicial Law-making Still Alive
In their approach to statutory interpretation, deference remained the rule of 
the day. The judges clearly thought it was the job of the legislature to make 
a desirable change to the law. The judges would take judicial notice of the 
changing circumstances of society, but usually stopped at opining that the 
legislature should take action. In R v Shula,47 where the Court quashed a 
conviction for committing a common nuisance in the case of obscene phone 
calls, Johnson noted:

I feel I must add that it is difficult 
to conceive conduct which is more 
despicable or reprehensible than that 
of the person who made these tele-
phone calls, but if such conduct is to 
be punished the change in the law is 
to be made by parliament and not by 
the courts.48 

The Court, however, was not invari-
ably conservative in its law-making 
role. Johnson, who was diligent and 
scholarly, showed an explicit under-
standing of that role and felt the 
Court should interpret and apply 
the law to reflect new social realities 
when it could, especially if fairness 
was involved. In a divorce action, 
Jackman v Jackman,49 Johnson noted 
there had been an important shift 
in family life. The litigants were 
both wage earners and their sala-
ries had been used for the collective 
economic success of their family, 
something that had to be taken into 
account in dividing property on 
divorce. As Johnson stated:

In recent years there has been a 
marked change in home life. Hus-
bands are no longer the only wage 
earners and the wife has, in many 
cases, forsaken her traditional role 
in the home and has shared with her 
husband…the building up of family 
assets.50 

Johnson understood that sometimes 
precedents became outdated and 
produced irrational or unjust results. 
Another example was his judgment 
in R v Stewart-Smith, where the issue 



was whether the wife’s evidence could corroborate her husband’s.51 Under 
old common law, husbands and wives were considered as one legal entity, 
and therefore a wife’s testimony could not support or contradict her hus-
band’s. Johnson contended that this had already been changed in the Canada 
Evidence Act,52 though some proscriptions still applied, especially in crimi-
nal offences. He then extended the argument further. Reviewing case law, 
he demonstrated that in actuality, previous decisions dealing with this issue 
were uncertain as to whether a wife’s testimony was automatically disqual-
ified. Given this ambiguity, Johnson concluded that the judge had freedom 
to make the law in contemporary terms:

Thus being unhampered by authority, and the status of a wife being com-
pletely changed, she being emancipated in law and in fact from the authority 
of her husband, it would be illogical to apply the concept of unity of spouses 
at this time.53

To support his point that antiquated legal notions should be discarded, 
Johnson quoted the admonition of Lord Atkin in United Australia v Barclays 
Bank Ltd:

When these ghosts of the past stand in the path of justice clanking their 
mediaeval chains the proper course for the judge is to pass through them 
unhindered.54

Johnson’s comments reflected not only his belief that the law had to reflect 
changing realities but that judges and the Court should play a role in doing 
so if not statute-bound. Porter, in several judgments, also showed his will-
ingness to inquire into the larger social context behind litigation. This 
reflected his concern with just results over the strict letter of the law. And 
as Clinton Ford said on his retirement: “You can’t follow a silly law.”55 While 
their approach contrasted to the Court’s general orthodoxy, it also reflected 
the judges’ common sense and a key feature of the Court’s heritage, namely a 
concern with justice that can be traced back through the decades to its early 
days. Their views were also symptomatic of some restiveness with legal for-
malism among the Canadian judiciary.56 

Compared and Contrasted: O’Connor and Ford as Jurists
As chiefs, O’Connor and Ford made for an interesting comparison. In civil 
law, they shared a common passion for justice in the general sense of fair-
ness. Ford even implied that O’Connor was willing to work around the 
letter of the law to get a more equitable outcome. Writing about his pre-
decessor, Ford stated, “In civil matters, justice was his motto, and he was 

able to achieve his purpose, at times 
ingeniously, within the ambit of the 
law.”57 Ford often referred to “natu-
ral justice” in his own writings for 
the Court. In the famous Turta oil 
and gas case, Ford and O’Connor 
were both disturbed that the civil 
rights of the defendant had appar-
ently been removed due to a clerical 
error protected by statute. The con-
cern of the two chiefs for fairness 
was reflected in the Court. 

The most obvious difference bet-
ween the two chief justices was in 
the criminal law. O’Connor was a 
hanging judge and strongly favoured 
capital punishment. Asked in one 
interview about the wisdom of 
hanging capital offenders, he stated: 
“I don’t see how you can stop mur-
der without it.”58 He also expressed 
reservations about the deterrent 
efficacy of replacements like the 
gas chamber or electric chairs. He 
did, however, express doubts about 
continued use of the lash, a small 
concession to modern views on 
punishment. His colleague Clinton 
Ford confirmed that O’Connor was 
“obdurate that law and order be 
upheld and that crime be punished 
sufficiently.”59

Ford, on the other hand, believed 
wholeheartedly in the ideal of 
“beyond a reasonable doubt” and 
had a generously elastic view of that 
ideal. Many of his dissenting judg-
ments were in favour of quashing 
a conviction or dismissing Crown 
appeals, often on the ground there 
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was sufficient doubt to preclude a conviction.60 He was 
tough on prosecution arguments presented to juries. 
Generally, Ford’s decisions showed a strong concern for 
the rights of the accused, especially with due process. In 
one case, where a storekeeper had called in the police 
after a customer’s cheque bounced, Ford wrote: 

The heritage to liberty of the person won by the Magna 
Carta and confirmed later in the Petition of Right cannot 
be subordinated to the expediency of collecting a debt 
without statutory authority. What was done is contrary to 
our concept of civil liberty.61

There were exceptions. One unusual criminal appeal that 
came before the Court from the Northwest Territories 
in 1955 involved the conviction of a woman for indecent 
assault in a lesbian tryst. O’Connor, reviewing the evi-
dence, threw out the conviction on the grounds that 
there had been no assault, just an attempt at seduction 
duly rejected. Ford, on the other hand, took a “serious 
view of the evidence” and would have sustained the con-
viction. It was an odd reversal of roles for the two chief 
justices, and not at all clear if this was due to one man’s 
enlightened views about sexual assault or another man’s 
strong aversion to homosexuality.62 

Porter’s Concern over Liberties 
and the Power of the State
Overall, Ford’s approach to criminal law was more con-
gruent with the general attitude of the appeal court of 
the day. The justices in the 1950s showed concern with 
the rights of the accused, and there was a discernible 
concern over police and prosecution methods. This 
reflected the Court’s hardy tradition of defending the 
liberties of the individual, but also postwar concerns 
about state actions and human rights. The judges were 
clearly wary about the increased power of the state and 
police. Porter, for instance, penned R v Jones,63 an appeal 
of a conviction for having care of an automobile while 
intoxicated. He felt there were circumstances when the 
accused should be given the benefit of the doubt such 
as being found drunk and in possession of the keys in a 
parked automobile but on an empty country road, where 
the danger to others was negligible. Although he agreed 
the conviction appeal should be dismissed, Porter 
thought this was not the final word:

I think full effect can be given to parliament’s intention to 
protect the public without so interpreting the section as 
to destroy the rights of the individual in circumstances 
where their enjoyment does not and cannot harm others. 
It will be time enough when such a case arises to decide 
whether parliament has made in the circumstances then 
appearing what has been called “an unwarranted foray” 

TWO WOMEN IN RURAL CENTRAL ALBERTA, THE HEART OF THE OIL DISCOVERIES, 1953. GLENBOW ARCHIVES, PA-2218-678.
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into the civil rights of the individual under the guise of 
passing a criminal enactment.64

Porter brought a libertarian perspective to his jurispru-
dence that became more marked over the years. He also 
came to be increasingly in dissent. Although Porter did 
not differ fundamentally in principles or outlook from 
the rest of the Court, he was a contrarian by nature and 
frequently had his own take on the issues. He was also 
more deferential to trial judges than his brethren, and 
was often content to agree with the original judgment. 

Who Was Writing – or Not
Despite being very opinionated, Porter was not an ener-
getic writer compared to most of his colleagues. The 

production of judges like W.A. Macdonald or even 
O’Connor noticeably dropped off during their tenures, 
but that could be put down to declining health. Parlee, 
Johnson, Clinton Ford, and Hugh Macdonald were all 
industrious. Through the O’Connor-Ford years, the 
Court fully reverted to the common practice of the 
day where judges often wrote whether in concurrence 
or dissent. Decisions, however, were generally short 
and to the point. Statements of larger legal principles 
were rare. The judges were technicians. All five might 
weigh in with dissenting and concurring judgments for 
an intricate appeal involving, for example, contract law. 
But there were few of the more philosophic exchanges 
and richness of argument seen on earlier courts, such 
as those produced by Stuart, Beck, or even Harvey and 

LOADED TRUCK DOES A WHEELIE IN THE FIELD, CA. 1949. PAA P1824.
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McGillivray. Instead, the judgments of the members of 
the O’Connor-Ford court tended to be more narrowly 
focused on solving the issues at hand on the appeal. 

In fairness, however, the Court in the 1950s did not have 
the same problems placed in front of them. This was 
a court that heard few appeals dealing with constitu-
tional issues or fundamental legal principles. Fifty years 
of adjudication in the Territories and the province had 
produced a large body of settled law. The Court was not 
called on often to ponder heady constitutional matters. 
Reference re Orderly Payment of Debts Act in 1959 was one 
of the few constitutional cases of the O’Connor-Ford 
years.65 Another of Social Credit’s debtor relief initia-
tives the statute, like its predecessors, was declared ultra 
vires. The ground had already been well worked in the 
1930s. This does not mean that the Appellate Division 
had no decisions important for public law. R v Pacific 
Inland Express Ltd,66 also in 1959, dealt with the prohibi-
tions under the Lord’s Day Act.67 The Court decided that 
trucking freight occupied the same position as shipping 

by rail, and should also be exempt from the restrictions 
on commerce in the Act. 

A Few General Trends in Appeals
As much as reported decisions reveal, the areas of devel-
oping law in Alberta during this era can be summed 
up as crime, automobile accidents, and oil. Criminal 
appeals became much more a part of the Court’s work. 
The Criminal Code was revised in 1955, although the 
rules of appeal saw no real substantive changes. Crime 
rates, however, started to rise after the war even if crime 
remained, by historical standards, relatively low. The 
criminal appeals argued before the Court reflected a 
changing society. There were several involving drugs. 
Narcotic prosecutions had been rare in Alberta pre-
viously and generally involved opium and immigrants 
from China and other parts of Asia. 

These appeals presaged a major future issue for the 
courts. With the rise of automobile use, provincial and 
federal governments brought in legislation to control 
drinking and driving. Justice McBride penned one of the 
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first precedent decisions on the admissibility of blood 
samples.68 There were also, of course, some very noto-
rious appeals of convictions for serious crimes such as 
murder, the most famous of which was that of Robert 
Raymond Cook, the last man to be hanged in Alberta. 
These were not especially significant at law, although 
the Cook appeal and others contributed to a growing 
debate on the wisdom of capital punishment. 

On the civil side, without question, the automobile gen-
erated much work for litigation lawyers in Alberta and 
many appeals for the Court in the 1950s.69 In fact, for 
the first few years of the decade, it seemed as if every 
reported judgment in the reports delved into some new 
issue involving automobile accidents or a dispute some-
how related to the oil and gas industry. Vehicle owner-
ship and use rose dramatically after the war, matched by 
an enormous amount of road building on the part of the 
province, paid for with oil revenue. The vast majority of 
litigation was related to accidents. The courts worked 
through the various permutations of liability, contribu-
tory negligence, damages, and so on. It was no accident 
that many of the judges of the Court appointed in the 
1970s had extensive careers as insurance litigators, cut-
ting their teeth on injury suits.

The millions of new cars on North American roads 
in the 1950s created an insatiable thirst for more oil, 
and Alberta reaped the benefits. The discovery of oil 
at Leduc in 1947 couldn’t have been timelier. And the 
Court soon found itself busy with many appeals involv-
ing the oil and gas industry.

Oil, Gas, Land Titles, Liens:  
The Appellate Division and Energy Law
An oil well has been called “a hole in the ground sur-
rounded by lawsuits.” Although the Leduc boom has 
been popularly mythologized as an era of straight shoot-
ers and multi-million dollar handshake deals, in reality 
the oil and gas industry in Alberta from its beginning 
spawned disputes destined for the courts. 

The Court was not uninitiated in oil and gas law, since 
Alberta’s oil industry predated 1947. The Leduc strike 
was the culmination of over forty years of searching 
for oil and gas. The CPR had discovered natural gas as 
early as 1883, and by the turn of the century, the town 
of Medicine Hat was using natural gas for heating. In 
1914, oil in the form of naphtha distillates was found in 
Turner Valley southwest of Calgary, creating a specu-
lative frenzy. Development in Turner Valley proceeded 
in fits and starts, depending on the state of the econ-
omy. But in the 1930s, crude oil was found in the Turner 
Valley field’s deeper geological features. With wartime 
demand, production in the valley grew to upwards of six 
million barrels a year. The nascent oil and gas industry in 
Turner Valley spurred the province to obtain control of 
its natural resources, and the Brownlee administration 
successfully negotiated the Natural Resources Transfer 
Agreement with the federal government in 1930. 

Turner Valley was a minor but significant part of the 
provincial economy. More importantly, the develop-
ment of the field motivated Imperial Oil to carry out 
an ambitious program of drilling throughout Alberta. 
After a string of 137 consecutive “dry holes,” the com-
pany almost threw in the towel. But then came Leduc 
#1. More discoveries swiftly followed, such as the 1948 
Redwater field. The new finds were significant enough 
to attract the interest of international oil companies, 
especially American, resulting in a massive influx of cap-
ital and expertise, and a decade-long boom in Alberta. 

The period after Leduc was a bit of a Wild West, as large 
companies fanned out to grab reservations of big blocks 
of land for exploration and entrepreneurs formed small 
firms to drill on individual leases. Many disputes of a 
growing industry fit into existing commercial and con-
tract law, but other issues both peculiar to the industry 
and vital to further development arose, and the courts 
had to deal with novel situations, and certainly novel 
applications of established law. Often, this involved deal-
ing with difficult expert testimony in unfamiliar fields 
like geology and petroleum engineering. The judges in 
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Alberta were called on to translate technical problems 
into legal definitions and precedents, a difficult task. 

The Lease: Foundation of the Industry
By the time of Leduc, there were a number of decisions 
on oil and gas from the Alberta courts, some of which 
had been examined by higher courts, forming a nascent 
body of oil and gas law. Some dealt with the same issues 
that loomed large in the post-Leduc litigation: how oil 
and gas discoveries fit into titles for land and mineral 
rights. Alberta’s industry was based on leasing rights 
to oil and gas to the companies that drill and produce. 
The oil companies negotiated a surface lease with the 
landowner to allow access for drilling, and then a lease 
with the holder of the mineral rights – which the courts 
held included oil and gas – to drill and produce, with the 
holder of the rights getting a royalty.

In Alberta, most landowners didn’t own the mineral 
rights. As a matter of policy, after 1887, the Dominion 
government kept the mineral rights for the Crown when 
it granted homestead lands in Western Canada. There 
were some exceptions. The Hudson’s Bay Company had 

retained mineral rights amounting to about 2 percent of 
the province.70 The Canadian Pacific Railway held about 
8 percent, rights kept from its vast land grants sold to 
homesteaders after 1902. A lucky 4 percent of landown-
ers, mostly farmers, had CPR land sold prior to 1902 that 
came with the mineral rights. A disproportionately large 
number of these “freehold” landowners were found in 
and around Leduc. 

A complication that emerged in the 1950s was the incon-
sistency of reservations of mineral rights on freehold 
land. Sometimes petroleum and/or natural gas were spe-
cifically included in these reservations. Sometimes, the 
reservation was for “coal and other valuable minerals,” 
and many other variations. Some of the first important 
cases, therefore, dealt with the question of what was 
included in reserved mineral rights.

Antecedents from Turner Valley: 
Legal Definitions of Petroleum
William Walsh had sat on two trials in 1927, Creighton 
v United Oils and Starley v New McDougall-Segur Oil 
Company and Mid-West Oil Company.71 Both cases dealt 



171

with fundamentally the same ques-
tion: was petroleum, including nat-
ural gas, a mineral? In both cases, 
the plaintiff’s homestead patent 
reserved minerals but did not spe-
cifically state that minerals included 
petroleum, and the plaintiffs chal-
lenged the definition of petroleum 
as a mineral. Walsh held that both 
expert testimony and established 
law made it clear that petroleum 
was considered a mineral and that 
this had already been true at the 
time the homestead patents were 
granted. Although the reservations 
did not specify petroleum or natu-
ral gas, these substances were cov-
ered under the term “minerals.” The 
Appellate Division considered the 
plaintiff’s appeal in Starley, felt no 
need to go further than adopting 
Walsh’s reasoning, and dismissed 
the appeal. 

The definition of petroleum came 
up again in Knight Sugar Co v Alberta 
Railway & Irrigation Co in 1936.72 In 
this case, the plaintiff had bought 
land from the railroad company in 
1903, subject to the reservations 
for coal only of the Crown’s origi-
nal grant. But the railroad trans-
ferred title with the reservation as 
coal and other minerals. Many years 
later, with the general interest in 
oil and gas exploration, the sugar 
company “appeared to awake to the 
fact” that the reservation was not 
correct and demanded the railway 
company convey the mineral rights. 
The sugar company asked for a dec-
laration that it was the owner of 

barrels from the wells the company 
operated on freehold land it owned. 
Spooner also had a Crown lease on 
adjoining land, though no wells. 
The company, claiming financial 
ruin, challenged the order on con-
stitutional grounds. At trial, Ewing 
declared the Board had the power to 
make the order. 

On appeal, the crucial argument of 
Spooner was that s. 2 of the Natural 
Resources Transfer Agreement 
between Alberta and the federal 
government made the Act inapplica-
ble to the appellants’ land. Section 
2 stated that the province had to 
honour any existing purchase or 
lease agreements and couldn’t mod-
ify them without consent of all par-
ties. Ironically, Spooner didn’t have 
any wells yet on its leased lands – 
but many other companies did, on 
leases granted before 1930, so it was 
an extremely important point to 
resolve. Ewing thought the province 
could act within the accepted doc-
trine governing landlord and tenant 
relations, to prevent waste or dam-
age. Furthermore, Dominion regula-
tions preceding the transfer in 1930 
allowed the Dominion to interfere 
to prevent the waste of natural gas, 
and the province inherited this same 
power. McGillivray concluded that 
the power granted provincial legisla-
tures in the BNA Act over property 
rights governed and was not overrid-
den by the Transfer Agreement.

Unfortunately for conservation and 
the Alberta government, the SCC 

the mineral rights except for coal, 
or alternatively, the owner of the 
petroleum rights. 

On appeal, the sugar company 
argued that oil and natural gas was 
different from other minerals, and 
the phrase “coal and other miner-
als” should mean other minerals 
similar to coal, as this was the only 
mineral specified. Harvey, dismiss-
ing the appeal, couldn’t see why the 
reservation should be given such a 
restricted meaning. Coal was speci-
fied because it had been specified in 
the original Crown grant; minerals 
had not. Furthermore, he pointed 
out that coal, petroleum, and nat-
ural gas all had the common prop-
erty of combusting to produce heat, 
so they arguably were of a type even 
by the sugar company’s own argu-
ment. The decision further clarified 
the inclusion of oil and gas among 
minerals. 

Antecedents from  
Turner Valley: Regulation
The controversy in Spooner Oils Ltd 
v Turner Valley Conservation Board 
was of much more import, and the 
legal resolution more problematic.73 
McGillivray had dealt with an ear-
lier application and thus wrote the 
Court’s judgment.74 In 1932, the 
province established the Turner 
Valley Conservation Board to regu-
late oil production and prevent the 
premature exhaustion of the field. 
The Board’s first order restricted 
Spooner Oils to a production of 
less than five barrels a day from 100 
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disagreed with McGillivray, holding that the provin-
cial government could not interfere with the earlier 
leases, although ironically the Act was valid regarding 
Spooner’s freehold land. With many old leases active in 
the valley, the Supreme Court judgment scuppered the 
Turner Valley Conservation Act. McGillivray later headed 
the commission looking into the oil and gas industry 
at Turner Valley in 1938, which eventually led to the 
creation of the Oil and Gas Conservation Board, with 
increased and more constitutionally sound powers than 
its predecessor had.75 

Another Antecedent: The Natural Resource 
Transfer Agreement and Pre-existing Leases
Another judgment, Majestic Mines v Attorney General of 
Alberta, in 1942, would later play a central role in another 
key oil and gas case. An issue similar to Spooner was 
involved and O’Connor’s trial judgment was another 
important precedent.76 Majestic Mines had inherited 
grants of the mineral rights for coal mining on two parcels 
of land in southern Alberta under Dominion regulations 
for mineral prospecting, which included petroleum. No 
coal was produced but commercial oil wells were drilled. 
Alberta demanded royalties on the oil production. The 
company denied they owed any royalties on the grounds 
that there was no royalty set for oil in the original grant. 
It challenged the province’s authority to charge a royalty 
for mineral rights originally granted by the Dominion. 
O’Connor agreed with Majestic Mines. The original 
grant stated that the grantee should pay “the royalty, 
if any prescribed by the regulations.” The Alberta gov-
ernment argued the phrase “if any” allowed for a future 
royalty, but O’Connor did not think that construction 
valid. The Appellate Division agreed. Although Frank 
Ford held that the province had definitely inherited the 
power to apply royalties, he concluded that in the par-
ticular case, the language used in the patent precluded 
a royalty. 

The Majestic Mines litigation was brought to the 
courts as a test case and an important one. O’Connor 
pointed out that the eventual judgment might affect a 

half-million acres of lands. His decision and that of the 
Appellate Division were upheld by the SCC. 

Interestingly, although American oil and gas law was 
much further developed than Canadian, its influence in 
Alberta was mostly indirect, especially in the early days 
of the industry. The provincial government borrowed 
heavily from American examples in developing a regu-
latory regime, and the industry did so as well for free-
hold leases and the myriad exploration and development 
deals that characterized the oil and gas business. Yet in 
the decisions of the Appellate Division from the 1920s 
through the 1950s, American jurisprudence was not 
a major point of reference, though it was not ignored. 
The Alberta judges clearly felt that there were too many 
differences with American law for it to be very useful 
even by analogy.77 They preferred to develop oil and gas 
law through English and Canadian common law juris-
prudence, reflecting a continuing reliance on English 
law and also local conditions, creating new law for the 
province.

By the time Leduc blew in, the Appellate Division was 
no stranger to oil and gas litigation. The above decisions 
are only a small sample of the more important early 
precedents. There were plenty of others. Important 
work had been done in creating legal definitions to gov-
ern oil and gas, and to solve problems over control of the 
land and the rights for petroleum exploration. While 
the oil industry, centred on Turner Valley, was econom-
ically important before 1947, the stakes were now much 
higher. The first three major oil and gas decisions of the 
Appellate Division after Leduc, Huggard Assets, Borys, 
and Turta, had major implications for the industry. In all 
three decisions, Justice Harold Hayward Parlee played 
the major role on the Court’s behalf. In his incisive style, 
he cut to the main problems in each. Concise, but also 
thorough in his research and analysis, Parlee developed 
the thinking that the higher courts followed, and he is 
responsible for much of the Court’s early reputation in 
handling oil and gas matters. 
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Huggard Assets v Attorney General for 
Alberta: Old Leases and Royalties
The first challenge thrown at the Appellate Division post-Leduc was 
Huggard Assets Limited v Attorney General for Alberta.78 The trial was in 1949 
before McBride, and the central issue was Alberta’s power to impose a roy-
alty on oil and gas production on certain lands. Once again, the province 
was attempting to do what it had not been permitted to do in Spooner and 
Majestic Mines. The litigation arose because the original grant of exploration 
rights involved in the case had, as in Majestic Mines, predated the province’s 
control over its natural resources. The issue was similar in some ways to 
that found in Spooner: to what extent did the province have control over old 
Dominion grants and leases? 

The Original Dominion Lease
The facts were simple. In 1906, the Dominion Government granted explo-
ration rights for “petroleum prospecting” on a large expanse of lands on the 
Athabasca River, including an option to purchase the oil and gas rights, 
which a successor company did in 1913. The grant included a clause that 
stated the rights were subject to the regulations regarding petroleum explo-
ration in force at the time. This included royalties payable to the govern-
ment on oil and gas production, but expressed in ambiguous language: 

Yielding and paying unto Us and Our Successors such royalty upon the said 
petroleum and natural gas, if any, from time to time prescribed by regulations 
of our Governor in Council, it being hereby declared that this grant is subject 
in all respects to the provisions of any such regulations with respect to royalty 
upon the said petroleum and natural gas or any of them, as well any royalty 
rules in effect.79 

There was no royalty in effect when the grant was made. Following Majestic 
Mines, McBride held that the provincial government could not subsequently 
impose a royalty.80 The provincial government, faced with the possibility 
of not being able to collect royalties on Crown grants and leases made by 
the Dominion before 1930, was quick to appeal. And understandably so: 
after all, what would have been the point of securing control over provincial 
resources if, in the end, the province lacked any ability to impose royalties 
on its natural resources? The Dominion likewise would have been unable to 
do so since it had surrendered control over the natural resources on Crown 
land to the province. For the companies involved, avoiding any royalties by 
either level of government would be a major windfall.

Parlee’s Minority Opinion 
Looks to the Future
It was a knotty problem, made more 
so by the earlier decision in Majestic 
Mines, and it equally divided the 
four-man panel. Hugh Macdonald 
and O’Connor dismissed the appeal. 
Following his decision in Majestic 
Mines, the Chief Justice argued 
simply that there was no evidence 
the federal government applied or 
intended to apply a royalty on the 
oil and gas production. On this 
thinking, there was, therefore, no 
royalty for the province to inherit. 
Following his earlier reasoning, 
O’Connor decided the phrase 
regarding possible royalties had the 
same meaning in Huggard Assets as in 
Majestic Mines. 

Parlee disagreed. In his view, there 
were two important questions. The 
first was whether the Dominion 
government had possessed the right 
to impose a royalty if there had not 
been one set in the original grant. 
The second was whether the provin-
cial government had inherited the 
rights of the Dominion government 
over grants such as the one Huggard 
Assets controlled. In answer to the 
first, Parlee felt that there was a cru-
cial difference between the words 
of the grant in Majestic Mines and 
in Huggard. In the earlier case, the 
phrase had been “a royalty, if any 
prescribed” while in the new liti-
gation the phrase was “if any, from 
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time to time prescribed.” Parlee thought this phrasing clearly “looks to the 
future and has a prospective outlook.”81 

There was another important difference. The facts, Parlee felt, were quite 
different from Majestic Mines and distinguishable. The Huggard grant clearly 
stated that it was subject to Dominion regulations in force in 1909, which 
allowed for a royalty to be put in place on oil and gas production. As to his 
second question, Parlee thought it obvious that the province had acquired 
all the rights of the Dominion in the leases under the Resource Transfer 
Agreement, and did not feel it necessary to explore the point. Frank Ford, 
who had had some doubts in the Majestic Mines appeal, agreed with Parlee. 
But since the Court was split evenly, the appeal was dismissed. Alberta pur-
sued the matter up the appellate ladder from the SCC to the Privy Council. 

The Privy Council Agrees with Parlee and Not the SCC
The Privy Council’s decision vindicated Parlee, and the Law Lords’ analysis 
favourably contrasted with that of the SCC. The seven justices in Ottawa 
agreed with Parlee about the meaning of the clause. On their own initiative, 
however, the SCC was sidetracked into applying the English Statute of Tenures, 
1660, to the issue because of the original Hudson’s Bay Company grant. In 
a rambling, discursive judgment that looked in detail at feudal landholding, 
the panel invoked the archaic statute, decided four to three that the royalty 
was bad because it offended ancient rights of “free and common socage.”82 

The Judicial Committee found the SCC’s judgment mystifying. The 
Committee thought it was obvious that the 1886 Dominion Lands Act replaced 
any archaic legislation in the Northwest Territories, commenting, “Their 
Lordships do not consider that in dealing with such special or hard cases…
it was intended that the discretion of the crown should be fettered or con-
trolled by incidents of English feudal tenure.”83 Getting to the heart of the 
matter, in a few short paragraphs, they agreed with Parlee. 

Although Huggard Assets did not necessarily apply to all the old grants and 
leases of the Dominion in Alberta, it was a significant decision in support of 
the provincial government’s power to apply royalties on oil and gas produc-
tion.84 And given that the grants at issue in Huggard Assets lay at the heart of 
what have become the Alberta oil sands, it is tempting to speculate how a 
different outcome might have influenced the development of the industry or, 
more to the point, undermined the development of the province of Alberta. 
It would have been ironic indeed had Alberta’s quest for control over its 
mineral rights resulted in the province being unable to require the payment 

of any royalties by those exploiting 
those rights under old Dominion 
grants and leases. 

Borys v. Canadian 
Pacific: Does Petroleum 
Include Natural Gas?
Hard on the heels of Huggard Assets 
came a case of greater import. This 
time, the definition of petroleum was 
revisited, again because of the word-
ing of the mineral reservation in a 
land title. A farmer, Michael Borys, 
successfully obtained an injunction 
from Chief Justice Howson of the 
Trial Division, preventing Imperial 
Oil from drilling on his land under 
a lease of the mineral rights from 
the CPR. Borys claimed the natural 
gas under the surface was his, and 
he sought to prevent Imperial from 
producing or destroying it in the 
company’s quest for crude oil. Borys’ 
father Simon had bought the quarter 
section from the CPR in 1906. The 
title reserved “coal, petroleum and 
valuable stone” for the railway com-
pany. The Borys farm turned out to 
be on top of the Leduc-Woodbend 
field, and it was only a matter of time 
before an oil company showed up 
with a drilling rig. 

Howson’s Trial Decision: 
Natural Gas Is Not Petroleum
The main issue was whether nat-
ural gas was included in the term 
petroleum or whether petroleum 
consisted only of liquid hydrocar-
bons like oil. Another question 
that emerged was whether, if Borys 
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owned the gas, Imperial Oil could produce the oil if this disturbed the nat-
ural gas. The issue came before Howson in May of 1951, and involved vast 
amounts of expert testimony from geologists, engineers, and representatives 
of the oil and gas industry. Borys’ contention was that petroleum, in its com-
mon usage, always meant liquids like oil, and not gases. Imperial countered 
that petroleum was a scientific term that encompassed all related hydrocar-
bons, whatever their physical state. While Borys sought an injunction pre-
venting Imperial from drilling, Imperial counterclaimed for a declaration 
that petroleum included natural gas, and failing that, that the company had 
the right to remove the oil even if it disturbed the gas. 

Expert testimony established that the Borys land likely had two different 
“producing horizons,” the first a pool of oil that would have natural gas dis-
solved in solution with the liquid petroleum, and then a deeper pool where 

a cap of gas overlay the oil. Howson 
accepted that the natural gas, both 
alone and in solution, was a vital 
part of the dynamics of the field that 
helped bring the oil to the surface. 
In other words, gas escaped when oil 
was pumped out. 

Howson ruled that petroleum did 
not include natural gas. Although 
some petroleum engineers and sci-
entists used this definition, he 
found that overwhelmingly the 
popular definition, common usage, 
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and usage even in the oil indus-
try favoured natural gas as a sepa-
rate entity. Howson noted that split 
titles, one for oil, one for gas, were 
common in the United States. The 
more contentious part of Howson’s 
ruling, however, was the decision 
that Imperial Oil could not drill for 
the oil. The CPR reservation did 
not specify the right to work and 
carry away the oil. Expert testimony 
declared that much of the gas under 
the Borys property would be sacri-
ficed in oil production. Relying on 
established law for mining, Howson 
ruled that Imperial Oil could not 
destroy the natural gas, equating it 
to destroying the surface of land in 
working a mine. 

Parlee’s Judgment:  
Gas Is Not Petroleum, But…
Obviously, this was a result that 
Imperial Oil could not let stand. 
Early in 1952, the matter came before 
the Appellate Division, with all the 
justices present for the hearing. 
With Macdonald dissenting, Parlee 
wrote the judgment for the Court, 
reversing Howson only in part – but 
in the most important part. As with 
the Huggard Assets decision, Parlee’s 
writing was notably concise and 
incisive. In his view, just two ques-
tions needed to be answered. How 
should petroleum be defined in the 
reservation of mineral rights? And 
did Imperial Oil have the right to 
produce the oil if it interfered with 
the natural gas? 

“The trial judge found that petroleum and natural gas were by common usage, 
two different substances, and that conclusion ought not to be disturbed,” 
Parlee wrote. He noted that government regulations, both Dominion and 
provincial, clearly discuss petroleum and natural gas as different substances. 
The justices also pointed out that before 1911, when natural gas in Alberta 
was not considered a commercially valuable substance, the CPR generally 
reserved only petroleum on titles. After 1911, when gas became worth some-
thing, the reservation was for petroleum and natural gas. Therefore, even 
the railway company clearly thought gas was a different substance. 

Parlee, however, differed from Howson in respect to natural gas occurring 
“in solution” underground. It was the start of what can be described as a 
clever judicial compromise. Parlee found that the reservation applied to the 
substances while in their natural state underground. Natural gas in solution 
with the petroleum due to the heat and pressure underground was for all 
intents and purposes part of the petroleum. This neatly divided the disputed 
hydrocarbons into gases and liquids. Parlee concluded that Borys owned the 
gases. Imperial had the rights to the liquids since the CPR had reserved the 
rights to the petroleum. 

Parlee’s Judgment: An Analogy Allows Drilling
Parlee also disagreed with the trial judge about the right of the oil company 
to exploit the mineral rights, but more importantly, how the law governed 
the recovery of petroleum as opposed to other minerals. First, he noted that 
the fact that the CPR’s reservation did not specify a right to produce the oil 
was not an issue. It was well established in case law that mineral reservations 
implied the right to recover the mineral in question. Thus, this did not need 
to be explicitly stated. More importantly, the holder of the reservation had 
the right to recover the petroleum by any reasonable or accepted methods, 
avoiding if possible damaging the landholder’s property but recognizing that 
some damage might obviously be necessary. Next, he rejected invoking the 
law that protected the rights of surface owners from damage from mines on 
their property. This was generally aimed at preventing subsidence like sink-
holes or open mine scars. By contrast, the property of Borys that would be 
damaged was underground. It was a different and eminently distinguishable 
situation. 

Instead, Parlee looked at decisions regarding subterranean waters, which 
he thought much more analogous to the matter at hand. “The principles 
applicable to support of the surface of land should not apply to the rights to 
underground property such as water, oil and gas,” he wrote. Parlee further 
quoted an American decision, to the effect that gas and oil are “substances of 
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a peculiar character” and therefore must be considered 
differently than most minerals. Dealing with under-
ground waters, the common law was different. Parlee 
found that an old Privy Council decision from the nine-
teenth century, Ballacorkish Mining Co v Harrison, pro-
vided guidance. The Law Lords had decided that holders 
of mining leases were not liable if subterranean waters 
dissipated because of their mining activities. Other 
cases concluded that a landowner had no redress if wells 
on adjacent lands, in tapping a common reservoir, caused 
water underneath his land to move and be pumped up. 
Parlee concluded:

From these authorities these conclusions follow, that the 
reservation of the petroleum…enables the appellants to 
use all reasonable means to extract the petroleum from 
the earth; that gas in the earth may be likened to subterra-
nean waters and they are subject to like principles of law. 

In my opinion, the defendants are entitled to extract all 
the petroleum from the earth, even if there is interference 

with a wastage of the plaintiff’s gas, so long as in the 
operations modern methods are adopted and reasonably 
used and the provisions of the relevant statute and regu-
lations are observed.85

Parlee’s judgment was both elegant in its deduction of 
applicable legal principles and thoroughly commonsen-
sical in dealing with the realities of oil production. Borys 
appealed to the Privy Council in England. It wholly sup-
ported Parlee. 

A Modern Coda to Borys: Anderson v Amoco
Borys might be characterized as a decision accommodat-
ing the needs of oil companies. Michael Borys’ victory in 
being named owner of the gas was pyrrhic at best. From 
a practical perspective, the decision doubtless made oil 
and gas exploration easier, eliminating a point of con-
tention that, had the decision gone the other way, might 
have resulted in companies being unable to drill on lands 
without difficult negotiations and potentially expensive 
compensation agreements for lost gas. If Parlee had this 
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burden in mind while writing Borys, 
his decision neatly sidestepped it. 

There was a last word on Borys. In 
2002, a test case was brought before 
the Alberta courts, Anderson v Amoco 
Petroleum.86 Landowners decided to 
test the definitions of petroleum 
used in Borys. Although the Court’s 
practice now allowed it to discard 
outmoded precedent, the Court 
nevertheless chose to continue to 
follow the Privy Council decision. 
Parlee’s reasoning was deemed valid 
over fifty years after he applied him-
self to the problem.

Turta v Canadian Pacific 
Railway: A Challenge 
to the Integrity of the 
Torrens System
Turta v Canadian Pacific Railway 
dealt with a specific set of circum-
stances that had serious and wide-
spread implications. Once again, 
title to land and reservation of the 
rights governing petroleum was the 
underlying issue. The source of the 
litigation, however, was a mistake 

made in the land titles office. At stake was the entire land registry system 
in the province.

A Cascade of Errors 
The saga began in 1901. The CPR received a land grant from the Dominion 
government that included the quarter section that became the heart of the 
lawsuit. The grant included the mineral rights. In 1908, the CPR sold the 
quarter to a homesteader, and transferred the title with a reservation of coal, 
petroleum, and other minerals in favour of the company. The land titles 
office, however, made a mistake and noted a reservation for coal alone in 
the new title issued to the homesteader. The CPR, in the midst of a blizzard 
of land sales, never noticed the mistake. The company was in the habit of 
leaving its duplicate title certificates at the land titles office so changes and 
cancellations could be made immediately, to save work for itself and the 
Registrar, and therefore never checked them.87 As housecleaning, the land 
titles office cancelled the CPR certificate that showed the company had the 
petroleum rights. 

The mistake on the title was perpetuated as the land changed hands. Anton 
Turta bought the two parcels making up the quarter in 1911 and 1917, and, 
in 1918, he had the land titles office issue him a consolidated title, still with 
the reservation for coal only. To complicate the eventual litigation, after per-
forming an audit of titles in 1943, the registrar ordered corrections made to 
a large number of certificates, including Turta’s. The correction restored the 
original reservation to the CPR. As emerged at trial, Turta never received 
a notice of the correction. His duplicate title was at the land titles office 
because of a mortgage he had registered, and the office never bothered to 
notify him, the CPR, or any other landowners whose titles were changed.

In 1944, Turta transferred the quarter section to his two sons, Nick and 
Metro, splitting it between them. However, Nick and Metro’s title, because 
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of the 1943 correction, now gave the 
petroleum rights back to the CPR. 
The lawyers Anton Turta hired to 
transfer the lands to his sons did 
not discuss the mineral or petro-
leum rights and prepared the trans-
fers from the corrected title at the 
land titles office. As one of the law-
yers testified at trial, almost no one 
paid any attention to the mineral 
rights at the time, since they weren’t 
worth anything. This included the 
Turtas, who once again did not ask 
about the state of the mineral rights. 
Turta later candidly testified that he 
just wanted farmland and paid no 
attention to the mineral rights.

Then oil was discovered nearby, on 
the farm of another of Anton’s sons, 
Mike Turta – one of history’s iro-
nies.88 Anton’s other sons were now 
very interested in the petroleum 
rights on the property, and unsur-
prisingly so. Expert testimony at 
trial made it clear that they were 
almost certainly sitting on a large 
pool of oil. The catalyst seems to 
have been Nick. His father granted 
a lease to Mike Sereda of Edmonton, 
and a torrent of caveats were regis-
tered in 1950 by Anton Turta, Nick 
Turta, Sereda, and the Montreal 
Trust Company claiming the petro-
leum rights on the two halves of the 
quarter. 

However, the CPR had entered into 
an agreement in 1942 with Imperial 
Oil granting the company the min-
eral rights the railway held over a 
large swath of central Alberta. In 

1946, the Turta quarter section was added to the schedule of lands described 
in the 1942 agreement. Finally, in December of 1950, Imperial registered a 
caveat on the title to the Turta lands claiming an interest in the mineral 
rights and in 1951 entered into a ten-year oil and gas lease with the CPR. The 
matter quickly headed to the courts. The central issue, of course, was the 
effect on the mineral rights of the mistake and subsequent correction the 
land titles office made on the title.

The Torrens System of Land Titles
The litigation revolved around Alberta’s system of registering property own-
ership. In 1886, the Dominion government established the Torrens system of 
land titles in the Northwest Territories. Named after its creator, Sir Robert 
Torrens, the premier of a short-lived government of South Australia, the 
system had been established in the Australian colony to drastically simplify 
the legal requirements involved in property transactions. In common law 
jurisdictions, individuals held deeds that proved their ownership of land. 
Conveying real estate often involved laborious research to ascertain whether 
the deed was correct and derived from an original true title. In addition to 
the challenges of tracing its lineage, a deed could also be stolen, lost, forged, 
and so on. 

The central principle of the Torrens system was that “the registry is every-
thing.” Every time land changed hands, the registrar of the land titles office 
cancelled the old title, created a new certificate of title, and gave the new 
owner a duplicate copy. If the title was modified, for example, when a caveat 
or mortgage was registered against the land, the registrar recorded it on 
the title. The registry undertook to have an accurate and up to date title on 
record. A prospective purchaser of land needed only to look at the title to see 
if there were any legal encumbrances. Conveyancing was fast and efficient, 
and there was a high certainty about the validity of titles. 

Most statutes based on the Torrens system stated that the certificate of title 
the registry issued was also considered to be the last word – mistakes and 
all. The theory was that if people had to start checking titles for accuracy, 
tracing the title back to the original grant, the rationale for the system was 
undermined. Statutes generally had some provisions for correcting mistakes, 
or specified circumstances where a title might be challenged, generally in 
cases of fraud. There was also usually an assurance fund to compensate indi-
viduals who received a faulty or invalid title due to a mistake of the land 
titles office and consequently suffered financial loss, such as the value of the 
land for which they thought they had title.

APPELLATE DIVISION IN NWT, CA. 1960. LASA 62-G-26.
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Alberta’s Version of  
Torrens and Its Deficiencies
The Alberta Land Titles Act largely 
followed this model. The legisla-
tion that applied to Turta, the Act 
of 1942, was a direct descendant 
from the original Dominion Lands 
Act of 1886. Under Alberta’s statute, 
a “bona fide purchaser for value” had 
an indefeasible title – that is to say, 
it could not be legally challenged 
barring any fraud in the transaction 
- once the purchaser received its cer-
tificate of title from the land titles 
office. This title was conclusive even 
if there were mistakes or even if 
the person they purchased the land 
from shouldn’t have had a valid title. 
Under this regime, transferees were 
not obligated to investigate the title 
on file at the registry. They were 
entitled to trust the title in the land 
titles office, whatever its possible 
underlying defects. This was termed 
“faith in the registry.”

The statute, as was common, specif-
ically stated that the title could not 
be challenged in a court in law or 
equity. A section of the Act did allow 
some correction of errors, such as 
“misdescription” of the land. For 
example, if property that was not 
originally part of the title was added 
through some mistake in the legal 
description, it was a mistake that 
could be corrected. The registrar 
could not change a title unilaterally, 
however, if it affected any rights 
the bona fide (legitimate) purchaser 
had in their land. As it emerged, 
there was one serious deficiency in 

Alberta’s Act. It was very difficult 
to claim compensation for claims 
involving mineral rights.89

Egbert Rules for the Turtas at Trial
The position of the Turtas was that 
the 1943 corrections were void and 
a new title should be issued giving 
them the petroleum rights, because, 
having been purchased in good 
faith before the correction, the title 
Anton Turta had originally received 
must be considered correct. The 
CPR essentially contended that the 
1943 corrections were valid; that 
the certificate issued to them at the 
time of the original sale showed 
they had the petroleum rights and 
should take precedence; and that 
petroleum, as a mineral, was, under 
the Act, part of the definition of 
land and therefore, not including 
the reservation of petroleum was an 
error of description. Imperial Oil 
contended they had the indefeasi-
ble right to the petroleum because 
they had a lease agreement from the 
proper titleholder. There were other 
issues that the trial judge decided, 
but these were the ones that became 
the important focus of the appeals. 

At trial, Justice W.G. Egbert, in a 
long and thorough judgment, ruled 
in favour of the Turtas. He con-
cluded that the 1943 corrections were 
void. The Act specifically prevented 
the registrar from modifying a title 
so as to deprive a purchaser in good 
faith of any substantive rights in the 
property. Instead, unless there was 
fraud or some sort of description 

error, the registrar could only make 
relatively minor corrections of a 
clerical nature. He found that there 
was clearly no fraud on anyone’s 
part, just an honest mistake. Egbert 
thought the land titles office’s can-
cellation of the CPR’s original cer-
tificate also meant the company had 
no basis for a claim under a prior 
title. As for misdescription, Egbert 
did not agree that petroleum could 
be considered a separate parcel or 
part of land. The Turtas won. But 
with huge stakes on the table, an 
appeal was inevitable. 

Parlee’s Majority Opinion 
Expands on Egbert
It was Parlee who again wrote for 
the Appellate Division. He was no 
doubt very familiar with freehold 
titles and oil and gas leases, even 
though, strictly speaking, Turta 
was a dispute over interpretation 
of the Land Titles Act. Parlee agreed 
with the trial judge, who had done a 
very thorough job of examining the 
issues. But he added some further 
reasons. 

Basing his analysis on the plain lan-
guage of the statute, Parlee con-
cluded Anton Turta’s title had been 
valid. Reviewing decisions where a 
Torrens title had been successfully 
challenged, Parlee showed that in 
none of these instances was the situ-
ation like Turta’s. Turta had bought 
the land in good faith even though 
the title had been erroneously issued 
by the land titles office. Turta was 
entitled to “faith in the registry.” 

LINEUP FOR LAND TITLES, LETHBRIDGE, 1912. THE VOLUME OF TITLES PROCESSED AT 
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Had the CPR challenged the cer-
tificate of title before the first pur-
chaser had sold the land, the result 
might have been different. Parlee 
also agreed that the fact the regis-
try had cancelled the CPR’s original 
title certificate and issued a new one 
meant the CPR could not make any 
claims on its original title. Under 
the Act, that title no longer existed.

On the “misdescription” claim, 
Parlee found that according to the 
statute, this applied only if a differ-
ent parcel of land from the one prop-
erly part of the title was included in 
the title. That had not happened. 
The mineral rights could not be con-
sidered a separate estate and there-
fore a “parcel” of land erroneously 
included with another parcel. In any 
case, again, the CPR had no valid 
title at all to use in claiming owner-
ship; it had been cancelled. 

As for the registrar’s corrections to 
the Turta title, Parlee again agreed 
fully with the trial judge. Although 
the statute gave the registrar the 
power to make all manner of correc-
tions, the language of the Land Titles 
Act was clear. The registrar could 
not, except in a case of fraud, make 
corrections to a title if that meant 
the titleholder would then lose any 
rights they held. The 1943 correc-
tion had done just that. Turta, as a 
legitimate purchaser entitled to rely 
on his transferor’s title, had ended 
up with the petroleum rights, and 
the registrar couldn’t simply strip 
them away. 

O’Connor Is Unhappy 
and Ford Dissents 
Parlee’s reasoning carried the day 
with his colleagues, but it did not 
sit well with the Chief Justice. The 
law was correct, but the conclu-
sion offended O’Connor’s sense of 
rightness:

I concur in the judgment of Parlee, 
J.A. I do so reluctantly because the 
result is to take from the Canadian 
Pacific Railway Company, without 
their consent and without consider-
ation, what may prove to be valuable 
oil rights and give them to the plaintiff 
who never expected to get them as 
shown by his transfers of the land in 
the words of the corrected title. This 
is due entirely to the negligence in 
1908 of the registrar of land titles 
and his staff and to the parsimonious 
and ineffectual attempt of the regis-
trar and his staff in 1943 to correct 
the title.90

Clinton Ford shared this sense of 
injustice, but also felt there were 
grounds to allow the appeal and 
overturn the trial judgment. “One 
must have painstaking regard to 
all parts of the particular statute 
before deciding that natural justice 
must be sacrificed to the Act,” he 
wrote.91 Ford agreed with Parlee on 



most grounds. However, he felt that the original trans-
fer did not necessarily give the purchaser the petroleum 
rights. In his view, simply because the title issued erro-
neously did not reserve the mineral in full, it did not 
follow that the purchaser got the mineral rights as part 
of his title. It had to be explicitly added. Ford was con-
vinced to some extent by the CPR argument that the 
minerals, as part of the land, could be considered a “sep-
arate estate.” However, he did not conclude that this 
meant that “misdescription” applied. Instead, he con-
cluded that since the first purchaser had never explicitly 
received the petroleum rights, the CPR had never lost 
possession of those rights, and the registrar had wrongly 
cancelled its certificate to that effect. Being a “prior cer-
tificate of title” that should still be valid, under the Act, 
it took precedence over Turta’s claim to the disputed 
mineral rights.

The SCC Agrees with Parlee, but Reluctantly
Undaunted, CPR appealed. At the SCC, six of the nine 
justices agreed with Parlee. Chief Justice Rinfret led 
the dissenters and followed much of Ford’s argument. 
Even the justices of the SCC who supported the original 
judgment were a little queasy with the result, and the 
Alberta Land Titles Office and Registrar of Land Titles 
were thoroughly chastised. 

Regardless of the sense of unease at the SCC, its decision 
in Turta had a profound impact. It preserved the integrity 
of the Torrens land registry system in Alberta. A future 
Chief Justice of Alberta, Herb Laycraft, was involved in 
Turta as junior counsel. He would later say that Egbert’s 
decision, upheld by Parlee and the Supreme Court, con-
clusively settled the question of security of titles in the 
province. At all levels of the litigation, those jurists 
who found for the Turtas could see that the challenge 
by CPR and Imperial Oil, if upheld, would undermine 
the whole rationale of the Torrens system in Alberta and 
other prairie provinces where the system was used. For 
others, like Clinton Ford, O’Connor, and Chief Justice 
Rinfret of the Supreme Court, the result offended their 
sense of natural justice. They were not pleased that what 

they viewed as flawed legislation swept away time-hon-
oured common law rights. 

Turta added considerably to the cost of business for oil 
companies. Ironically, the decision made it abundantly 
clear that a search of the historical title to ensure accu-
racy of ownership of mineral rights was necessary, even 
though this was the sort of thing the Torrens system 
was supposed to help avoid. Imperial Oil claimed a loss 
of five million dollars with Turta, and was completely 
unsuccessful in obtaining compensation from the assur-
ance fund.92 In response to industry complaints, the 
provincial government passed a special act in 1956 to 
allow those deprived of their mineral rights to sue the 
registrar, which became known as the “Act to Benefit 
the CPR.” The company particularly suffered from land 
title errors.

Turta also provided the motivation for the government 
of Alberta to perform a thoroughgoing review of land 
titles in 1955 and make changes to the Act.93 Despite 
this, Turta made it obvious that, certainly where mineral 
rights were concerned, much of the utility of the Torrens 
system had been lost in Alberta. The testimony in the 
Turta trial had shown that the staff in the land titles 
office had been remarkably sloppy for many years when 
mineral rights were apparently worthless, and no one 
really paid much attention to their titles. There would 
be other lawsuits involving mistakes on titles. However, 
Turta was the case that largely settled the law. 

Earl F. Wakefield Co v Oil City Petroleums: 
Canada’s Last Case at the Privy Council 
Another common issue to come before the courts in the 
1950s was the application of mechanics’ liens in the oil 
patch. These liens were vital “nuts and bolts” law but 
proved difficult for the Court. In fact, it was a mechan-
ics’ lien action that made history as the last Canadian 
appeal to the Privy Council in 1959. 
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Bill Morrow’s Quest for the Last Appeal
In 1949, the Canadian government finally decided to 
abolish civil appeals to the Privy Council. Actions started 
in Canadian courts before the end of 1949 could still be 
the subject of appeal to the Council. Canadian lawyers 
continued to set sail for London, but in ever-dwindling 
numbers. Several appeals near the end of the 1950s were 
each greeted with great fanfare as “the last Canadian 
appeal” only to have another materialize. 

As the story goes, Edmonton lawyer Bill Morrow was 
determined he would have the absolute last appeal to the 
Privy Council.94 A client, Ponoka-Calmar Petroleum, 
was the defendant that had filed its defence in an action 
only two days before the abolishment of Privy Council 
appeals. Seeing a chance to make history, Morrow 
recruited his client to appeal and went to London 
with his junior, future SCC justice Bill Stevenson. Val 
Milvain, Herb Laycraft, and Ross MacKimmie, all top-
ranked Calgary counsel, were on for the respondents.  

The Problem of the Mechanics’ 
Lien in the Oil Industry
The appeal was not just a lark. The mechanics’ lien was a 
serious legal problem for the oil industry. Mechanics’ lien 
legislation was intended to allow tradespeople, builders, 
and suppliers to collect what was owing to them for their 
work and materials without their having to use a lawyer. 
At least this was the theory.95 A statute allowed them to 
file a lien against the title to property, including an inter-
est or improvement in the lands for the amount owed, 
supposedly a relatively simple task. The remedies var-
ied depending on the statute, but generally provided for 
judicial sale of the property with the proceeds applied to 
the payment of the liens.96

The primary problem for the oil industry was deciding to 
what the liens were supposed to attach. The land leased 
for exploration? The mineral rights? The production of 
an oil or gas well? Well housing and pump stations? The 
Harvey court had made two precedent-setting deci-
sions. Union Drilling & Development Co v Capital Oil Co in 

1931 ruled that a lien could be registered against an inter-
est or improvement in lands, even if the surface land was 
still held by the Crown. The leased mineral rights were 
such an “interest” and an oil well, the “improvement.”97 
Later, in 1939, the Court held in McFarland v Greenback 
and Trusts and Guarantee Co that a lien could also attach to 
the equipment used in producing oil and gas from a well, 
even if that equipment was not necessarily permanent.98 

In 1943, to minimize perceived problems with the appli-
cation of the law to the oil and gas industry, the prov-
ince amended the Mechanic’s Lien Act to expressly allow 
for liens against the mineral rights, oil and gas in place, 
and also against oil and gas “severed,” that is to say, pro-
duced and out of the ground.99 Unfortunately, this did 
not end the difficulties in applying the Act to the oil-
field business. Indeed, in a perfect example of the law 
of unintended consequences, the amendments made it 
worse, creating apparent contradictions with older sec-
tions of the Act. 

That became obvious in Crown Lumber Co v Stanolind 
Oil and Gas when the Court produced four opinions that 
differed considerably from each other. This prompted 
Justice Martland on the SCC to remark: “The formal 
judgment order of the Appellate Division…does not 
contain any judgment of the whole Court, but con-
sists merely of a recital of the conclusions reached by 
the individual members of it.”100 Martland then gave 
yet another interpretation. In his judgment, Horace 
Johnson had written: 

Amendments which have been introduced, particularly 
those dealing with oil and gas, have brought into the Act 
a state of confusion and uncertainty in which the most 
astute legal practitioner must find great difficulty in find-
ing his way. As the learned trial judge has said, any judi-
cial interpretation of these provisions must be at best “a 
guess.”101

The resulting complexity in the law obviously under-
mined the Act’s rationale, which was to allow 
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tradespeople an avenue for debt col-
lection without requiring a lawyer. 

The Facts in the Wakefield 
Litigation and the Trial Decision
Wakefield was yet another prob-
lematic appeal of a lien. The litiga-
tion was very characteristic of the 
go-hard ethos of the oil patch in the 
era right after Leduc. A group of five 
investors obtained a lease on part of 
a quarter-section. Two other men, 
Harding and McMullen, acting as 
agents, commissioned the Wakefield 
company to start drilling a well on 
the basis of a permit given to Oil 
City Petroleums (Leduc) Limited, 
a corporation that did not yet exist. 
Drilling started September 10. Oil 
City was incorporated September 19, 
with Harding and McMullen as the 
only directors and shareholders, and 
an agreement between Wakefield 
and Oil City for drilling the well was 
signed the same day. The agreement 
stipulated that drilling had to start 
no later than September 15. It had in 
fact started five days earlier. 

Meanwhile, the five investors 
assigned their interest to another 
small company, Ponoka-Calmar 
Oils. On September 24, Oil City, 
Ponoka-Calmar Oils, and American 
Leduc Petroleum, which held leases 
on adjacent lands, signed another 
agreement to pool their rights and 
assign everything to the Prudential 
Trust Company to essentially 
administer the agreement and divvy 
up the profits. In this agreement, 
Oil City, which had already set up 

the contract for drilling with Wakefield, was considered the operator for 
all the partners. However, Wakefield & Co. had not yet been paid for any 
work. On September 23, the company stopped drilling, informing Oil City it 
would not resume until payment was made for work to date as provided for 
in the September 19 agreement. Oil City wrote a cheque. It bounced, and in 
October, Wakefield applied to the Conservation Board to plug and abandon 
the well and then slapped two liens on it before the end of 1949. 

Three months later, another company was hired to finish drilling, and 
the well was brought in as a commercial, but anemic, producer. The Trial 
Division appointed a receiver to sell the oil and deposit the net proceeds into 
a trust account pending the outcome of the lien action. Initially, the well did 
not produce much, but it later improved. By 1955, there was enough money 
in the trust account to be worth fighting over, and the matter moved for-
ward to trial before Chief Justice McLaurin. Counsel agreed that $30,000 
from the trust account would settle the lien. McLaurin ruled Wakefield had 
a valid lien and awarded the company the money. Oil City appealed. One of 
the grounds of appeal was that the liens had expired due to lack of renewal. 
Another was that the liens were a nullity because they had not been properly 
registered against an owner or anyone with an interest in the land.

The Appeal Court’s Opinion: An Expired Lien
The Court agreed with Oil City. The term of a mechanics’ lien was six years, 
after which time, if not renewed, the lien “absolutely ceased to exist.”102 The 
trial took place just after six years had elapsed. Unknown to the trial judge, 
the liens had not been renewed as required by the Act. Justice McBride, 
with Johnson concurring, concluded that, given the plain language of the 
Act, the lien had expired. McBride rejected Wakefield’s argument that the 
receivership order had superseded the lien and that Wakefield’s interest had 
transferred to the money in the trust account, making renewal of the lien 
unnecessary. McBride ruled the step taken to enforce payment of the lien 
– the receivership order – was not the same as a final judgment on the lien. 
Thus, the lien still had to be registered at the time of the resulting trial.  

Porter, writing for the rest of the Court, considered Wakefield’s position to 
be even worse. He determined that a lien could only be registered against 
someone who owned or had an interest in the land. Wakefield started work-
ing on September 10 at the request of Harding and McMullen, but at that 
point, the two had no actual interest in the lease. Wakefield stopped drill-
ing on September 23, and it was only the next day that Oil City made the 
agreement with Ponoka-Calmar for drilling on the leases. Porter reasoned 
that under the September 24 agreement, the two men and their company, 
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Oil City, never acquired an interest in the oil and gas, but only a share of 
the proceeds realized from its sale. This meant, in his view, that Oil City 
did not have any ownership or an interest in the lands. The lien, therefore, 
was not valid. Ironically, both McBride and Porter then gave judgment for 
Wakefield against Oil City for over $50,000 on grounds of breach of the 
September 19 contract. 

The SCC and Judicial Committee Disagree: Valid Lien for Wakefield
Wakefield appealed to the SCC, more interested in the $30,000 in trust 
with the court than trying to recover $50,000 from Oil City, which was 
now out of business. The SCC reversed the Court. It concluded that even 
though the drilling had started before the relevant agreements had been 
signed, it was an “irresistible” inference that all parties understood that the 
arrangements were forthcoming. This being so, this created an “interest” for 
Oil City in the oil and gas lease and therefore the lien was valid. The SCC 
also held that while the effect of the receivership order was unclear from the 
statute, the point of the lien was to produce funds to settle the debt. Those 
funds had been produced, were now in court, and therefore, there was no 
reason for Wakefield to renew the lien. Failing to renew the lien did not 
affect its right to the monies in trust. 

And thus, the final appeal to the Privy Council was launched. Unfortunately, 
the Court’s part in this historic moment was that of the last appeal court 
reversed. The Privy Council too determined that McBride and Porter had 

been too literal in their interpre-
tation of the Act. Although the 
Committee acknowledged that the 
appeal “raises questions of some dif-
ficulty upon the true construction 
of The Mechanics’ Lien Act,” it agreed 
with the SCC’s conclusions.103 

No one was too shocked. According 
to Herb Laycraft, all the counsel 
involved, including Bill Morrow, 
knew that the appeal was a fore-
gone conclusion. The point of going 
to England was to have the last 
appeal.104 But there was to be one 
final surprise. The Privy Council 
insisted on a line-by-line examina-
tion of the Mechanics’ Lien Act, and 
the hearing took longer than all the 
previous appeals in the case together. 
Afterwards, Lord Denning told the 
Canadians: “Well, that certainly is a 
most enlightened statute.”105 A com-
parable law did not exist in Britain. 
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Laycraft remembered that he had never thought of the Act, commonplace to 
Alberta lawyers, in quite that way before.

In the extensive litigation leading to Wakefield, as Morrow later put it, 
“once again, the flexibility of the Alberta judges was in evidence.”106 Two 
of the other companies involved in drilling on the land in Wakefield, 
Ponoka-Calmar and American Leduc, were also ensnared in litigation with 
Oil City. While busy suing Oil City for not finishing other wells, the two 
companies discovered that they were in danger of losing their leases because 
of the failure to drill the wells. Chief Justice O’Connor directed the Clerk 
of Court to take charge of the drilling of the disputed wells and complete 
them while the appeal was pending. Thus even the Appellate Division par-
ticipated in Alberta’s oil boom. More importantly, this true story captured 
the practical, take-charge, problem-solving bench of the era. 

CONCLUSION
The dozen years of the O’Connor-Ford leadership were stable ones for the 
Court. O’Connor and Ford were fine chief justices, intelligent, practical 
men who, if they didn’t put a strong personal stamp on the Court, certainly 
continued its congenial and collegial atmosphere. O’Connor was a likeable, 
witty consensus builder with a streak of iron where criminality was involved, 
but also with a passion for justice. Ford was an upright, decent man not 
quick to judge. Common sense was an attribute ascribed to both chiefs and 
to most of their judges, and it was meant as an altogether positive quality. 
The record reveals a solid bench, orthodox in the main, and pragmatic to 
the core. The conventions and common practices of the times, in terms of 

jurisprudence and the operation of 
an appeal court, were their tools and 
the justices made them suffice. 

At the same time, the post-Leduc oil 
boom was exciting, brought a wel-
come new prosperity, and was the 
beginning of major economic and 
social changes for Alberta. It also 
produced the major legal challenges 
of the era for the Court. O’Connor, 
Ford, and their confreres wres-
tled with difficult, and sometimes 
unique, problems that the indus-
try created. Wakefield demonstrated 
that the Court did not always get 
it “right” in the sense of produc-
ing decisions that withstood the 
test of higher courts. But in several 
landmark cases, the Court crafted 
decisions that not only passed this 
scrutiny but have stood the test of 
time. In the Borys case in particular, 
the Court reached a result that was 
right in the law and, more impor-
tantly, right in the real world. The 
Court’s pragmatic mindset was an 
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asset in reaching conclusions which, 
by their nature, also involved cre-
ative jurisprudence, even if the 
judges didn’t necessarily view it that 
way. The Court generally rose to the 
demands of the occasion. 

The next decade and half would 
be more difficult. Social, political, 
and economic change in Alberta 
would accelerate in the 1960s. The 
Court had moved on from the 
Harvey era, but, like most Canadian 
appeal courts, it tended to stick to 
very conservative decision making 
and time-honoured practices. This 
would all look increasingly inade-
quate and parochial in a time of rap-
idly shifting social morés and the 
demands of a busy legal profession. 
Grappling with this was something 
left to Ford’s successor as chief jus-
tice, S. Bruce Smith. 
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CHAPTER 6 

C R I M E  A N D  P U N I S H M E N T:  
T H E  S M I T H  C O U R T,  1 9 6 1 – 1 9 7 4

Because punishment does not annihilate crime, it is folly to say it does not lessen it. It did not 
stop the murder of Mrs. Donatty; but how many Mrs. Donattys has it kept alive! 1 

Is not uncertainty and inconstancy in the highest degree disreputable to a court? 2 

The Court began the 1960s with a new Chief Justice, S. Bruce Smith, who 
was appointed in 1961. The previous decade had seen the beginning of 
an economic transformation of Alberta. Smith’s tenure coincided with 
some equally ground-breaking social changes in North America. An 
optimistic, affluent society became increasingly progressive minded, 

just as the baby boomers came of age.3 Their youthful rebelliousness and questioning 
of authority, combined with rebellion against traditional views of morality and social 
behaviour, led to unrest and opposition on a scale not seen for decades. The fight for 
civil rights morphed into militancy, a quest for alternative lifestyles led to experi-
mentation with drugs and sex, and youth culture became the counter-culture. Older 
generations reviled some of the changes they saw but willingly embraced others. Even 
conservative Alberta, far from the radicals of Berkeley and the civil rights marchers in 
Selma, was not untouched.

Alberta’s appellate court seemed to float serenely above a rambunctious decade, lit-
tle changed. It remained a traditional, orthodox court with only hints of the more 
active approach to judging that would surface in Canada in the 1970s. It is telling that 
Smith, on his retirement in 1974, would say that his Court dealt with few significant 
appeals.4 Yet there were changes in the staid world of Canadian law that reflected the 
progressive spirit of the day. Parliament brought in mandatory retirement for judges 
at age seventy-five, the first reform of the judiciary in generations. A new and liberal 
divorce law underscored shifting social values. The Royal Commission on the Status 
of Women exposed the second class status of women in Canada. And, under Prime 
Minister John Diefenbaker, Parliament brought in the Bill of Rights to better safeguard 
the rights and freedoms of Canadians. Positive change, however, came from legislation 
rather than the courts, which now looked more conservative and resistant to valid pub-
lic expectations than ever before. The Alberta Court was certainly in this category. 

< DEMONSTRATION AGAINST VIETNAM WAR ON JASPER 

AVENUE, EDMONTON, 1967. PAA J127/1.
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In his appraisal of the Court’s jurisprudence, Chief 
Justice Smith was undoubtedly thinking of landmark 
judgments. But he overlooked a criminal justice issue 
that was a significant challenge for the Court: the 
explosion of marijuana offences at the end of the 1960s, 
growing directly out of the challenge of youth to con-
ventional society. These offences involved criminaliz-
ing the behaviour of many people who might not have 
normally been considered criminal. In dealing with the 
issue, the Court demonstrated the strengths and weak-
nesses of a formalist court. The Court’s  time-honoured 
approach to criminal law was also reaffirmed, in which 
its natural inclination to  control crime and maintain 
order sometimes threatened, but never overwhelmed, 
its equally valid concern to safeguard individual liberty. 

THE SMITH COURT

An Amendment for the Age
The first sign that real change was in the wind was the 
retirement of Chief Justice Clinton Ford. On March 1, 
1961, an amendment to the BNA Act set seventy-five 
as the mandatory retirement age for all superior court 
judges. Ford had to step down after only four years in the 
top judicial post. He left with grace but not enthusiasm. 
In an interview after his retirement was announced, 
Ford stated: “I regret very much leaving the bench, as I 
felt I might have had a little longer to serve the public in 
this capacity … I do not desire to comment generally on 
the justice of the new law. However, in my own case, I 
do not feel my usefulness is at an end because I am 79.”5 
He died three years later.

Mandatory retirement was an idea that had been around 
since at least the 1930s.6 The Diefenbaker government 
finally brought in this reform, as well as passing legis-
lation granting pensions to the widows and widowers 
of judges, which Harvey had fought for decades ear-
lier. Mandatory retirement was the first major change 
in legislation affecting judges since Confederation and 
the most significant alteration of the Canadian judicial 

system since the abolition of appeals to England. How 
appropriate that the 1960s – a decade dominated by 
youth – would start with an acknowledgment of the lim-
itations of age. 

Sidney Bruce Smith, Formal and Formidable
Ford’s replacement was immediately at hand. Sidney 
Bruce Smith had served a brief apprenticeship on the 
Trial Division, appointed in 1959, and as an appellate 
judge, appointed in 1960. Diefenbaker then promoted 
Smith to Chief Justice of Alberta. Although a judi-
cial neophyte, Smith had the qualifications. An active 
Conservative, Smith was acknowledged as a leading 
member of the Edmonton Bar. He almost missed a 
judicial career. In 1958, the Diefenbaker government 
appointed him chairman of the Board of Transport 
Commissioners, a position well suited to Smith, who had 
appeared as counsel for the city of Edmonton at a num-
ber of freight rate hearings. He had gone so far as to buy 
a house in Ottawa, but ultimately turned down the post 
due to his wife’s poor health. Smith returned to his firm, 
Smith, Clement, Parlee, Whitaker, Irving, Mustard and 
Rodney. As compensation, he received a judicial post at 
the age of fifty-nine and the distinction of being the first 
Alberta Supreme Court appointment by a Conservative 
government since A.A. McGillivray.7 

As well as being a leading Edmonton litigator, Smith had 
been a bencher and President of the Law Society, and 
vice-president of the Canadian Bar Association. Born 
in Toronto in 1899, Smith moved with his family to 
Edmonton in 1914. He went to the University of Alberta 
at the precocious age of fifteen, earned his bachelor’s 
degree in three years and then pursued law. At the time, 
the university offered a law degree but did not have a 
formal law school. Like his fellow students, Smith did 
his law the old-fashioned way, entering into three years 
of articles with Frank Ford and attending lectures at the 
courthouse downtown.8 He had his call to the bar before 
receiving his degrees, in 1921 and 1922 respectively, and 
was the gold medal winner for his year. 

CHIEF JUSTICE SIDNEY BRUCE SMITH, COURT OF APPEAL COLLECTION.
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Smith stayed on for a year with 
Ford, and then struck out on his 
own, establishing a partnership 
with Hugh Stanton, which included 
pioneer lawyer C.C. McCaul as 
counsel.9 In 1929, A.A. McGillivray 
invited Smith to join his firm in 
Calgary. This enhanced Smith’s 
reputation as a barrister. When 
McGillivray went to the bench, 
his protégé returned to Edmonton 
and joined the Parlee firm. Smith 
practised civil litigation, includ-
ing numerous appearances before 
Alberta’s appellate court and the 
SCC. One of the mainstays of his 
practice was the city of Edmonton. 
Smith became senior partner and 
litigator for his firm after Harry 
Parlee was appointed to the bench. 
Along with his extensive practice, 
Smith was very much involved in 
the community, serving on the 
Edmonton Public School Board, 
heading the Rhodes Scholarship 
Committee, and acting as a direc-
tor of the Edmonton Chamber of 
Commerce and the Alcoholism 
Foundation of Alberta. Deeply reli-
gious, Smith was Chancellor of the 
Anglican Diocese of Edmonton. 

Although he had the necessary pre-
requisites, Smith undoubtedly owed 
his elevation to the post of Chief 
Justice to his political leanings and 
good timing. He was one of the few 
remaining prominent members of 
the pre-war generation at the bar. 
The profession was generally pleased 
with his promotion.10 Smith was a 
no-nonsense and down-to-business 

sort, quite sufficient to the demands 
of running the Court. He was, how-
ever, much more formal than his 
predecessors. Where counsel may 
have sometimes taken advantage of 
Ford’s good nature, no one would 
have dared do the same with Smith. 
He was a “formidable presence,” in 
the words of one barrister. Although 
often described as gentlemanly, 
Smith had little time for idle conver-
sation, and some thought him a bit 
cold and distant. As Chief Justice, 
Smith was personally involved in the 
design and building of Edmonton’s 
new law courts building, an impos-
ing modernist design of poured con-
crete which was promptly dubbed 
“Fort Smith.”

Ted Kane, a Kindly Judge
The appellate bench saw significant 
turnover in personnel in Smith’s 
first five years as chief. Another 
puisne judge was needed, and it 
was Edward William Scott Kane 
of Edmonton. Everyone knew Ted 
Kane. As one lawyer said, “Every 
year, he took your money.”11 As the 
Secretary-Treasurer from 1938 to 
1952, Kane had been essentially the 
one-man staff of the Law Society, 
collecting dues, among other duties. 
Kane was born in Belfast, Ireland, in 
1899, but grew up in Edmonton.12 He 
got his degrees from the University 
of Alberta and joined the bar in 1922. 
Over the next forty years, he built up 
a good practice in Edmonton, estab-
lishing the firm Kane, Hurlburt and 
Kane. In the early part of his career, 
Kane was a partner with famed 

Edmonton criminal lawyer and lit-
igator Neil D. Maclean. During his 
years as secretary of the Law Society, 
he maintained his own office. 
Although he was known primarily 
as a commercial lawyer when he was 
appointed in 1961, Kane had done 
some court work, mostly during his 
partnership with Maclean. He had 
even appeared before the SCC once 
in the capacity of counsel for the 
Law Society.13

A friendly and kindly man, Kane was 
well liked. It is fair to say that he was 
not considered one of the top-rank 
Edmonton lawyers, and he was not 
an especially active judge. Kane had 
no pretenses of being a legal scholar. 
His judgments tended to be short 
and practical without extensive ref-
erence to case law.14 Kane, however, 
surprised counsel and colleagues 
from time to time with vigorous 
dissents.15 

Kane was appointed directly to the 
Appellate Division. This was a com-
mon practice during Smith’s tenure: 
six of the nine appointments under 
Smith were straight to the court 
from practice. While not unprece-
dented, it was unusual for so many 
candidates not to serve at least a 
little time on a trial court.16 It was 
a pattern that was soon reversed 
under the next chief justice. 

Smith’s tenure also saw the first 
expansion of the Court since 1921. 
Over the next dozen years, by the 
eve of Smith’s retirement in 1974, 

EDWARD WILLIAM SCOT T KANE, COURT OF APPEAL COLLECTION. 
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the Court almost doubled to nine 
sitting judges. There was no great 
mystery for the expansion; it was 
a consequence of the growth of 
the province and greater volume 
of appeals. The Court’s procedure 
books, where a record was kept 
of each appeal, showed a tripling 
of appeals by the beginning of the 
1970s.17 Appointing more judges was 
the simplest solution to the expand-
ing lists, although there were also a 
few changes to the Court’s practice, 
described below. Surprisingly, there 
was none of the determined lobby-
ing necessary to expand the bench 
as in the past.18 Instead, a new judge 
was added every few years with quiet 
provincial and federal co-operation.

Doug McDermid, Corporate 
Lawyer to Appellate Judge
The first “expansion” appoint-
ment came in 1963. Neil Douglas 
McDermid immediately made his-
tory as the first native-born Albertan 
to sit on the Court. McDermid was 
a Calgarian, born in 1911, the son of 
a successful pharmacist. He finished 
law school in 1935, a graduate of the 
University of Alberta, where he had 
been top of the class in second year. 
McDermid articled with Senator 
George Ross, and then his career 
nearly came to an early end. No firm 
in Depression-era Calgary needed a 
freshly minted lawyer. Fortunately, 
Marshall Porter put McDermid to 
work filing in his office, keeping him 
employed until he could find some-
thing more permanent.19 It did not 
take long. At university, McDermid 

had been a classmate of Bobby 
Brown, soon to become famous as 
head of Home Oil. Brown asked 
him to join the family oil invest-
ment firm, Brown Moyer Brown, as 
in-house counsel. 

Later, McDermid brought Brown 
as a client to the firm of Macleod, 
Riley, McDermid and Dixon, which 
he helped found in 1944. He added 
Eric Harvie to his list of corpo-
rate clients from the oil industry. 
McDermid was generally acknowl-
edged as an expert in oil and gas 
law as well as tax, securities, and 
corporate financing. Along with his 
corporate and commercial work, 
however, McDermid also served 
as the federal Crown prosecutor 
in Calgary for drug offences from 
1949 into the mid-1950s. As the 
story goes, this was patronage for 
his political work for the Liberals. 
McDermid was supposed to be 
the tax prosecutor and his partner 
Harold Riley the drug prosecutor, 
but the appointments got mixed 
up.20 The experience, however, 
served him well, since drug offences 
were a major part of the Court’s 
work in the early 1970s. 

Outside of practice, McDermid 
was very active in the community. 
He did a term as an alderman on 
Calgary City Council in 1950 and 
was a director of the Chamber of 
Commerce. He was a director for 
the Calgary Children’s Hospital and 
the YMCA, and a prominent mem-
ber of the Kinsmen. Thanks to his 

connection to Harvie, McDermid 
was the founding chairman of the 
Glenbow-Alberta Institute, better 
known as the Glenbow Museum. 
Joining the Court at fifty-two, 
McDermid was the youngest 
appointment seen for a few years 
and he was on the bench for twen-
ty-three years. Quiet and modest, 
he was popular and well respected 
with his brother judges and a very 
able jurist. 

Jimmy Cairns, Always a One-Liner
The next expansion appointment 
was Justice James Mitchell Cairns 
of the Trial Division. Jimmy Cairns 
was a character. Renowned for his 
quick wit, Cairns had been an invet-
erate practical joker in his younger 
days. Even on the bench, he fre-
quently couldn’t restrain his sense 
of humour: Cairns’ bon mots were 
favourites with the Calgary bar for 
many years. When he was appointed 
as a trial judge in 1952, the profession 
was surprised, as he had been prac-
tising almost exclusively as a corpo-
rate and commercial lawyer and his 
courtroom experience was years in 
the past. Milt Harradence, dean of 
the Calgary criminal bar for many 
years, remembered Cairns as an 
excellent judge who made a special 
study of criminal law to make up his 
deficiencies in the field.21 

Cairns was born in Edinburgh in 
1902 but grew up on a fruit orchard 
near Nelson, British Columbia. The 
family was not well off. As a teenager, 
Cairns had to run the orchard when 
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his father was overseas in the army. 
He attended school in Nelson and 
nearby Trail, but went to Edmonton 
– and the nearest law school – for 
university. Cairns maintained a 
strong connection to the Kootenay 
region around Nelson, spending 
summers there for most of his life. 
After finishing his law degree in 
1927, Cairns went to Calgary to 
article with Alexander Macleod 
Sinclair. He stayed at the McLaws, 
Redman, Lougheed, Sinclair firm 
until 1935, before partnering with 
A.H. Goodall. After Goodall died 
in 1939, Cairns continued solo until 
1942, when he rejoined McLaws. 

In 1946, Cairns teamed up with Bill 
Howard to establish the firm that 
became Howard Mackie, remaining 
there until his judicial appointment. 
His specialization in corporate and 
commercial law led to a number 
of company directorships, and he 
served as a director of the Calgary 
Chamber of Commerce. Cairns 
also took an interest in politics, was 
active in the Liberal Party, and was 
elected for a term to Calgary City 
Council. 

Cairns had just hit his stride as 
a corporate lawyer when he was 
offered the bench. His son, Justice 
R.M. Cairns, remembered that his 
father discussed the appointment 
with his family, especially the fact 
he would be making only a quarter 
as much money.22 The elder Cairns, 
however, belonged to a generation 
that believed strongly that being a 

judge was both a duty and also the 
“pinnacle of the profession.” He was 
very popular as a trial judge, a quick 
study who was prompt with deci-
sions, usually delivered from the 
bench without reserving. He was 
less happy in the Appellate Division. 
According to his son, Cairns missed 
the excitement and independence of 
being a trial judge and did not enjoy 
the consensus decision making nec-
essary for appeals. He was interested 
in moving back to the Trial Division 
as Chief Justice when Campbell 
McLaurin retired in 1969.23 

Gordon Allen, a Savvy Operator
The Court lost Hugh John 
Macdonald in 1965, the first appel-
late judge in nearly twenty years to 
die while in office. The appointment 
a year later of Gordon Hollis Allen 
marked the end of the tradition of 
maintaining a “Catholic seat” on the 
Court. Such concerns were becom-
ing increasingly archaic. The num-
ber of Catholics on the bench would 
increase significantly without any 
so-called quota. 

Allen was from the United States, 
born in Chestertown, New York, 
in 1901. He moved to Calgary in 
1912 with his family.24 His father 
was a businessman who owned sev-
eral stores in town. Allen’s mother 
died when he was just fifteen. After 
attending Crescent Heights High 
School, where William Aberhart 
was principal, Allen went directly 
into law via articles in Calgary, first 
with H.C.B. Forsyth, and then with 
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the firm of Taylor, Allison, Moffat 
and Whetham. The articles lasted 
five years with Allen attending lec-
tures at the courthouse, much as 
Bruce Smith had done in Edmonton. 
At the end of articles, Allen received 
a law degree from the University of 
Alberta, but he never received an 
undergraduate degree. 

After receiving his call to the bar 
in 1923, Allen was promptly fired, 
as there was no space for him.25 
He was able to find a berth at Lent 
and Mackay. In 1930, Marsh Porter 
invited Allen to join Brownlee, 
Porter and Goodall. Porter and 
Allen’s firm eventually became 
MacKimmie Matthews, long one of 
Calgary’s major partnerships. As a 
young lawyer, Allen was a generalist 
and even appeared in court once in 
opposition to the great R.B. Bennett. 
But after joining Porter, he became 
almost entirely a solicitor. Not sur-
prisingly, oil and gas made up a large 
part of his practice. During World 
War II, Allen was made counsel to 
the Emergency Coal Production and 
Oil Boards. Developing an excellent 
reputation as a well-respected cor-
porate lawyer, Allen served as presi-
dent of the Calgary Bar Association 
before being elected a bencher of the 
Law Society in 1951. He served as its 
president for part of 1961 and 1962 
as well because the previous incum-
bent, Val Milvain, was appointed 
to the bench.26 A football player in 
his youth, Allen was also a director 
of the Calgary Stampeder Football 
Club. Although he never ran for 

office, Allen was a major back-
room player for the Liberal Party  
in Alberta.27 

The number of pure solicitors 
appointed straight from practice 
was one of the distinguishing fea-
tures of the Smith court, with four 
of eight appointments in this cat-
egory. Previously, appointments 
had gone to proficient barristers, 
although the reality is that most law-
yers in early Alberta were generalists 
who did a bit of everything. Kane, 
McDermid, Cairns, and Allen had 
done little barrister work, although 
Cairns had ten years as a trial judge. 
What effect this had on the Court 
was not obvious. McDermid, for 
instance, came to be considered a 
very good appellate judge; opinions 
on Kane and Allen were perhaps 
more mixed. Conventional wisdom, 
among barristers at least, was that 
courtroom experience was import-
ant for a judge, but a solicitor’s back-
ground brought advantages as well. 

Carl Clement, from Country 
Lawyer to Court of Appeal
The next new justice, Carlton Ward 
Clement, was a barrister and a strong 
addition to the Court. Appointed in 
1970 to replace Marsh Porter, he had 
an immediate impact on the Court, 
writing often and well. He was not 
just a workhorse, however, but was 
respected for his pointed analysis 
and intellectual grasp of the law. 

Clement was born in Waterloo, 
Ontario, in 1907.28 His family moved 
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to Winnipeg, where he attended St. John’s College, and 
then to Edmonton, where he attended the University of 
Alberta, earning a bachelor’s degree and staying there 
for law. Graduating in 1932, prospects for Clement were 
dim in Edmonton thanks to the Depression. He later 
recounted seeing lawyers in the breadlines.29 Clement 
started practice in Peace River instead. Not that busi-
ness was brisk in the country; Clement recalled receiv-
ing fees in the form of firewood, garden produce, and 
the occasional side of meat.30 Like many lawyers in small 
towns, however, Clement dealt with a wide range of law 
on behalf of his clientele, including quite a bit of crim-
inal work. 

Clement returned to Edmonton after a couple of years 
and became partners with George Van Allen. On 
his partner’s death, Clement joined the Parlee firm. 
Demonstrating his talents, he quickly transformed from 
country lawyer to leading barrister, with a strong appel-
late practice that included numerous appearances at the 
Supreme Court. Clement also had broad experience as 
a corporate and commercial solicitor. He was known 
as an immensely hard worker, and some of his energy 
spilled out of the office. Clement was president of the 
Law Society in 1968 and on the Council for the Alberta 
section of the Canadian Bar Association. He headed 
the Edmonton Chamber of Commerce in 1959, was on 
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the executive for the national organization, and was 
involved in charitable work with the Heart Fund. He 
served as head of a Commission that set up the first pro-
vincial ombudsman. He was also a keen sailor. Quiet and 
modest, Clement had a dry and ironic sense of humor, 
and was an important member of the Court for over a 
decade. 

An Older Generation
Along with veterans Johnson and Porter, these judges 
formed the bench under Smith, which had become ever 
more Albertan. McDermid was the only native son, but 
almost all the judges had grown up in the province and all 
had taken their legal education through the University 
of Alberta in one form or another. If this common expe-
rience and background affected their jurisprudence, it 
was not obvious. 

There were several appointments right at the end of 
Smith’s tenure – Cliff Prowse, Bill Sinclair, and Spud 
Moir – to replace retiring justices and also to further 
expand the Court. These men were the vanguard of a 
new generation of judges, and they had an immediate 
effect on the Court, serving as a contrast to their older 
brethren. Their careers, however, belonged to the next 
era of the Court. 

Indeed, the bench of the Smith years was the last of 
what might be called the old guard – lawyers who were 
practising before World War II, who were thoroughly 
grounded in traditional precepts of common law, and 
who were very conservative as judicial lawmakers. It 
was a generation of judges of an old order, who in some 
cases found the social changes taking place to be con-
fusing and even alarming. One of the trial court judges, 
Harold Riley, threatened to seek the return of a Calgary 
city park donated by his family after a rock concert was 
held there. There was some irony in this, given his own 
personal problems with alcohol. There was also a story, 
possibly apocryphal, about Porter, Allen, and a young 
hippie. The two judges encountered the young man 
lounging on the courthouse steps and commented on 

his shoddy attire, to which he gave a tart reply. The out-
raged judges recruited a uniformed orderly, who man-
handled the youngster into the courthouse, where the 
judges gave him a thorough dressing down with threats 
of jail for contempt of court. 

Delivery of Justice: Lack of  
Change in Practice and Procedure
During Smith’s tenure, the Court started to experience 
pressure to make some changes in practice and proce-
dure. The pressure came from a slow but steady increase 
in the workload. The primary response was to increase 
the Court’s size. The judges were somewhat resistant to 
making major changes in procedure, and the manage-
ment of the list of appeals for hearings soon became a 
point of real contention with the profession.

The Court of Appeal Waiting Room
In the age-old and simple practice of the Court, when an 
appeal was ready to be heard the Registrar set it down 
for the next sitting of the Court. Beyond that, nothing 
was scheduled. The Court tackled the appeals in the 
order they were set down on the list. Except for those 
at the top of the list, no counsel knew exactly when they 
might be called upon for their appearance, and the fur-
ther down the list, the greater the uncertainty. Hearings 
might be short or long, an appeal might be dropped, or 
there might be an adjournment or application to move 
an appeal on the list to a later sitting. Because they did 
not know exactly when they might have to present argu-
ment, lawyers had to choose between hanging around 
the courthouse waiting their turn, sometimes for several 
days, or taking a guess and then risking the wrath of the 
panel if they guessed wrong. As one said, “God help you 
if you weren’t there when called.”31

This was annoying for everyone but a real hardship 
for some of the busier litigators, especially those who 
focused on appellate work. The pace of work picked up 
a great deal in Alberta in the 1960s. Herb Laycraft, a 
leading member of the bar, remembered sometimes 
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having two or three appeals in a single sitting, plus tri-
als scheduled for the same time period. The Court was 
very good at accommodating him, but this occasionally 
meant some other unfortunate counsel had his hearing 
bumped. As the 1960s turned into the 1970s, the lack of 
scheduling became an increasing irritant. 

The Law Society tried to bring the matter to the atten-
tion of the Court when its new judicial liaison commit-
tee met with Chief Justice Smith in 1973. But it was not 
an easy subject to broach. As W.H. Hurlburt observed in 
a letter to Laycraft, who was a member of the committee: 

To my mind the major concern of the profession with the 
Appellate Division is the time wasted in sitting around. 
This is a question on which the Court seems to be extraor-
dinarily sensitive and I’m not sure that it is appropriate to 
raise it at a first meeting when we should presumably be 
trying see that lines of communication are open.32

In his own memo a few days later, Laycraft was even 
blunter: “My own impression is that the liaison with 
Chief Justice Smith will be a very delicate problem.” He 
added an amusing observation:

As long as I can remember dealing with the Alberta Court 
of Appeal, the Bar has had criticism as to the necessity of 
waiting for the Court. I have in fact heard such criticisms 
well and vehemently expressed by persons who are now 
on the Court, including the Chief Justice himself. Never-
theless the metamorphosis, which takes place when the 
judicial mantle is assumed, must have some basis.33

Noting that the workload of the Court had increased 
four-fold, Laycraft concluded by opining that the appeal 
judges would be very unwilling to make changes if it 
meant more demands on their time. In fact, this prickly 
problem was not addressed until there was a new chief 
justice. There was one advantage to the waiting: many 
remember that young lawyers were given a chance to see 
the best litigators in action.

Another issue that the profession wanted to bring up was 
the “long vacation” – the summer break. This venerable 
tradition was seen as another anachronism not in step 
with the times. The agitation for change began in 1965 
and was still an active topic two years later, although 
the profession ultimately dropped the matter.34 It might 
well have been because it is the summer months that 
lawyers also typically take their vacations. But clearly, 
there was some restiveness among the province’s lawyers 
about how the Court was being run. The bench, how-
ever, seemed strongly resistant to suggestions – and still 
less to actual change. 

A Positive Change:  
Small Panels to Cover More Sittings 
Yet the Court was not completely hidebound. One fairly 
significant change was to use two panels of three for the 
sittings of the Court. This was made possible with the 
expansion of the Court to six and then seven. It became 
general practice to use a larger bench of five only for 
certain important appeals, rather than trying to sit the 
full bench for most hearings.35 As an example, Smith as 
Chief Justice assigned a large panel in Cahoon v Franks, 
explaining:

This appeal was first argued before a division of this court 
consisting of Porter, Johnson and Kane, JJ.A. Because of 
the importance of the question of law involved, I directed 
that the case be re-argued before a division of five mem-
bers before judgment was delivered.36 

As the lists grew in the 1960s, two panels were neces-
sary to keep up, and for most sittings in the latter half of 
Smith’s tenure, there was one panel for criminal appeals 
and one for civil.37 The chief justice generally gave pri-
ority to criminal appeals, honouring the tradition of 
English law in which cases involving the liberty of the 
subject were considered paramount. The Court con-
tinued to alternate between Calgary and Edmonton as 
before, so the judges travelled to each city and worked 
together regularly. 
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Smith was also responsible for introducing the Court’s 
use of articling students. In 1969, at Smith’s request, 
the Law Society permitted Neil Nichols to article to 
the Chief Justice for ten months out of fifteen, with the 
remaining five months to be completed with a practi-
tioner. This had already been done in Ontario. Articling 
students would later become very useful to the judges as 
research assistants.

During Smith’s tenure, Alberta’s appellate court contin-
ued on much as it had for decades. Pressure was begin-
ning to build as the legal business of the province greatly 
expanded, but two more judges and minor adjustments to 
sittings sufficed to carry the Court over. Dissatisfaction 
was starting to coalesce, but for the judges, there 
seemed little urgency for change. The Court’s jurispru-
dence was in a similar state. Even with new faces on the 
bench, the Appellate Division approached the law as a 

judicially conservative and orthodox bench. However, 
this approach began to look inadequate in the face of a 
rapidly changing society.

THE SMITH COURT AT LAW
In its jurisprudence, the Smith bench may have been the 
most conservative in the history of the Court. It was 
“black letter,” to use the lawyer’s term, almost to the 
core. It was a court that minimized its law-making role 
even as it inevitably made law. And it concentrated on 
literal, formalist interpretations and applications of the 
law. In this regard, it was not unique. The same has been 
said of other Canadian courts in the 1960s. 

However, this legal formalism, disconnected as it was 
from the realities of daily life for citizens, was soon to be 
found wanting as turbulent social and political change 

SUPERINTENDENT JACK JAMES DISCUSSES BAN ON JEANS WITH STUDENTS AT 

ERNEST MANNING HIGH, CALGARY, 1968. GLENBOW ARCHIVES,  NA-2864-1675I-11.



204

became the order of the day, even in conservative Alberta. The province was 
not untouched by the upheaval in society at large, as the 1960s witnessed a 
shift in some fundamental social mores around authority, religion, sex, and 
relationships, especially among the “baby boom” generation that was coming 
of age. There was also a blooming of activism to end poverty, inequality, dis-
crimination, and capital punishment, and reformist zeal in government that 
produced universal health care and the welfare state. Against this backdrop, 
the judges of the Court sometimes looked parochial and behind the times. 

This can be seen in the Court’s response to changes in the legal environment 
with statutes like the Canadian Bill of Rights in 1961 and the Divorce Act in 1968 
reflecting some of the progressive changes in society. The Court was more 
even-handed with jurisprudence flowing from such statutes than might be 
expected, thanks primarily to the thoughtful Horace Johnson, but it was not 
hard to find evidence that the Court was reluctant to engage with change 
more than absolutely necessary. The conservatism, both judicial and social, 
was most apparent when dealing with criminal justice issues such as drug 

use. Especially with the latter, the 
Court was clearly most concerned 
with upholding law and order. 

Judicial Characteristics: 
Less Collegiality?
Under Smith, it is fair to say that 
the Court was not a convivial bench. 
The Chief Justice was a somewhat 
chilly personality who kept a very 
formal court and didn’t tolerate 
anything that might be perceived 
as a lack of respect. The judges 
had a reputation for being hard on 
counsel, which was not unusual for 
appellate courts of the day.38 Some 
could be quite rude. Johnson was 
well known for impatiently turning 
his back to counsel, but McDermid 
could also be abrupt and critical, 
while Porter was argumentative and 
very prone to interrupt. The other 
judges were less vocal, but this left 
counsel in the dark as to what those 
judges were thinking – until receiv-
ing a losing judgment. It must have 
been just as unnerving for less expe-
rienced counsel to be faced with a 
row of stern sphinx-like faces reveal-
ing nothing as to be bombarded with 
pointed questions. 

Although Smith on retirement 
talked about having a happy court, 
the judges were apparently much 
less collegial in their work habits.39 
Clement, for instance, was known 
to leave a hearing, write a judg-
ment, and give it to the Registrar 
without consulting his colleagues 
from the panel. Others sometimes 
did the same.40 Still, retaining 
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long-established habits of the Court, 
the judges did share their draft judg-
ments at least some of the time and 
likely gave comments or sugges-
tions.41 They were certainly engaged 
in the law. One later judge of the 
Court recalled, as a young lawyer, 
entering the judges’ locker room on 
an errand at the tail end of the Smith 
years. There he found the panel that 
had finished the day’s hearing in var-
ious states of dishabille, rather heat-
edly arguing the merits of the appeal 
they had just heard.42 

Orthodox but Capable of Flexibility
 “A traditional court but not neces-
sarily hidebound,” was the appraisal 
of SCC Justice William Stevenson, 
who frequently appeared in front of 
the Smith court. The Court main-
tained its character as an orthodox 
court, closely following stare deci-
sis, deferential to legislatures, and 
strict constructionists in interpret-
ing statutes. Stevenson and others 
remembered a bench that was gener-
ally competent but not intellectually 
adventurous, and also not easy to 
persuade. The appellate judges were 
tough and often put counsel on the 
spot, and they could be quite harsh 
with the unprepared or specious 
argument, even preemptory if they 
did not think an appeal had merit. 
Some barristers remember that at 
times even senior counsel had to 
fight to be heard. 

Smith as Chief Justice did not take 
a particularly strong lead with the 
Court’s jurisprudence. Stevenson 

called the Chief Justice a “black letter lawyer,” and Smith’s judgments cer-
tainly support this.43 Smith had a streak of independence, however. He did 
not feel compelled to agree with the decisions of other provincial appeal 
courts, even in the interests of creating uniformity of law. In R v Mckenzie, 
Smith wrote bluntly: “To the extent to which my views are inconsistent with 
the decision of the majority of the court of appeal of British Columbia…I 
disagree with that decision.”44 This is not the only time he expressed such 
sentiments, and it showed a certain narrow approach in Smith’s outlook. In 
most respects, Smith was very conventional. 

Porter and Johnson were the two judges of the Smith court who, accord-
ing to Stevenson, had a deeper interest in the law. Johnson continued to 
demonstrate in his judgments that he was one of the more perceptive judges 
in understanding the wider context of a legal problem, though he was very 
much a formalist and always cautious towards law making. Still, he pro-
duced several judgments that were striking and perhaps revealed a poten-
tially more radical jurist, who felt obliged to emulate the restraint of the 
times. Johnson remained the Court’s workhorse up until the last year or two 
before he retired. He said little, but he wrote extensively, the opposite of 
Porter, and was probably the most scholarly of the justices on Smith’s court. 

Porter was a dominant figure on the Smith court, at least in hearings. In the 
reported judgments, he was as likely to be in dissent as writing for the Court. 
However, he wrote relatively infrequently. Stevenson, who knew Porter 
very well, thought that he did not take much interest in routine appeals; 
something had to catch his fancy. Porter relished debate and was always 
very active in the courtroom. Stevenson remembered that Porter often got 
sidetracked on extraneous issues. Porter could also be a bully, constantly 
interrupting counsel and quite often disagreeing with them before they 
had finished argument. However, many lawyers liked and admired Porter 
because he was very quick. Porter loved history and often liked to discuss 
the historical developments behind a point of law. He had a strong admi-
ration for the common law tradition and especially the protection of indi-
vidual rights within that tradition. This, of course, accorded well with his 
libertarian leanings. 

“I had many battles with Justice Porter,” remembered Herb Laycraft.45 
Appearing at the Court on the matter of costs in the Wakefield appeal, where 
the Court had been reversed by the SCC, and that reversal affirmed by the 
Privy Council, Porter was on the panel. He criticized the decisions of the 
higher courts, berating Laycraft, and finally demanding to know what he 
thought. Laycraft replied: “My Lord, I think that it would be inappropriate 
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for a counsel as junior as I am to comment. Sixteen 
judges heard the case in Canada and England, thirteen 
decided on the way it has gone, and three in this court, 
dissented, and it would be inappropriate for me to ques-
tion the thirteen.” This quieted Porter down, at least for 
that hearing. It also demonstrated that the best way for 
counsel to handle Porter was to stand up to him.

Johnson wrote and Porter talked, but other judges were 
also present. Kane and Cairns were not remembered as 
very engaged judges, and they did not leave many reported 
judgments. Allen and McDermid were active, and many 
counsel remembered Allen’s low growling voice in hear-
ings. Although not verbose in hearings, McDermid was 
the strongest jurist, writing solid judgments with a heavy 
emphasis on common sense. Clement, after joining the 
Court in 1970, took on Johnson’s role as the worker bee. 
Collectively, the judges seemed a pretty orthodox lot, 
reinforcing the reality of a court of conservative juris-
prudence, applying the law as given. 

Less Black Letter than Appearances?
At least, that was the appearance. Jack Major, later of 
the SCC, frequently appeared before the Court in the 
1960s, and opined that the judges of that era had their 
own ways around inconvenient law. The most effec-
tive device: a brief oral judgment dismissing or allow-
ing an appeal, without reasons.46 Major suspected that 
this was one way the Court of that era dealt with cases 
where the law did not give what the judges thought was 
a fair and just result for the litigant. A judgment with-
out reasons was a harder judgment to appeal, and, in 
many cases, litigants were not able to go to the SCC. 
Given the immense deference given an appellate court 
in that era, only a very senior or strong-willed counsel 
was likely to challenge the decision in any other way. 
According to Major, Porter in particular was skilled at 
avoiding precedents to get the outcome he felt was right. 
Very attuned to equity, Porter was quick to spot points 
that allowed him to distinguish the issue from incon-
venient precedents. This may also explain why Porter 

wrote very little. He had his own way of achieving the 
result he wanted.

That some of the judges might have chosen this more 
subtle, but equally effective, way of accomplishing a 
fair result speaks to the restiveness with “dry formal-
ism” that had appeared in Canada. Shortly before Smith 
became Chief Justice, the passing of the Canadian Bill 
of Rights47 indicated things were beginning to change in 
Canadian jurisprudence – but not too fast. 

Canadian Bill of Rights: Noble but Doomed 
It was fitting that the decade opened with Parliament 
passing An Act for the Recognition and Preservation of 
Human Rights and Fundamental Freedoms, better known as 
the Canadian Bill of Rights, in 1960. Intended to define in 
statute the civil liberties of Canadians, as the Americans 
had in their constitution, the Bill was a priority of Prime 
Minister John Diefenbaker. Although it was an exam-
ple of the reforming impulse seen in the 1960s, it was 
destined to become a historical curiosity. But it served 
a worthy purpose, driving home the need for a constitu-
tionally entrenched Act to guarantee fundamental rights 
and freedoms. That was to come with the Canadian 
Charter of Rights and Freedoms in 1982. 

Concern over civil liberties increased greatly in Canada 
after World War II.48 Diefenbaker had long been a 
vocal proponent of entrenching civil liberties in legisla-
tion. Canada had inherited the British tradition where 
many basic rights and freedoms, developed under the 
common law, were part of the unwritten constitution. 
These rights were vulnerable to another fundamental 
constitutional doctrine – the supremacy of the legisla-
ture. Parliament, or provincial legislatures, could freely 
make laws that interfered with traditional liberties. And 
they did. Respect for tradition and concerns about pub-
lic opinion were the only restraints on lawmakers. The 
Bill of Rights was intended to enshrine and protect rights 
and freedoms such as freedom of speech, freedom of 
religion, and traditional legal rights.
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Diefenbaker’s government, however, chose to make the 
Bill a simple statute, to avoid constitutional wrangling 
with the provinces that making it part of the BNA Act 
would have required. This meant it had narrow scope 
and little bite. The Bill only affected federal legislation; 
it allowed Parliament to override its provisions; and, as 
a simple statute, it could be subsequently cancelled or 
modified at will by Parliament. 

The courts then reduced an already diluted Bill to impo-
tence. The Bill did not accord well with the training and 
outlook of Canadian judges. They did not like applying 
the generalities of the Bill’s provisions: “Common law 
judges, who commonly turn to literalism in interpret-
ing written laws, are not accustomed to giving content 
to vague formulae.”49 That seemed to be especially so if 
the rights were asserted by new rights holders, whether 
those were women or groups not part of society’s 
mainstream. Even with its limited scope, the Bill also 
expanded the power of review on the part of judges, who 
were now required to determine if legislation violated 
the provisions of the Bill, much as American judges did 
with their constitution. Canadian judges were not inter-
ested in that role: their training stressed the supremacy 
of Parliament, and their approach to law-making gen-
erally was ill-suited to the requirements of such review. 
Appellate decisions avoided applying the Bill’s provi-
sions, and even seemed calculated to eviscerate it.50 By 
1969, one law professor wrote: “The existence of the Bill 
of Rights has not sunk deep into the consciousness of 
lawyers” and “the practical, direct impact of the Bill of 
Rights has been almost nil.”51

Did Religious Freedom Even Exist in Canada?
Walter v Alberta illustrated both why the Bill was needed 
and its weakness.52 The province’s Communal Property 
Act,53 first passed as the Land Sales Prohibition Act in 
1942,54 was aimed at restricting members of the Hutterite 
sect, which owned land and lived communally, from pur-
chasing more land.55 The Act was outrageously discrimi-
natory against Hutterites, essentially on grounds of their 

religious practices, as Johnson matter-of-factly stated in 
his judgment:

This Act then in its pith and substance is legislation 
restricting the acquisition by Hutterites of more land in the 
province…I find it difficult to say that legislation which is 
aimed at the restriction of new and existing colonies and 
the holding of land in common…when living in such col-
onies and holding lands in that manner are the principal 
tenets of Hutterian faith, does not also deal with religion. 
It falls therefore to be decided if this is legislation that the 
province is competent to pass.56 

The appeal was not decided, however, on the Bill of 
Rights, for the simple reason that the Communal Property 
Act was provincial legislation so the Bill did not apply. On 
appeal, the question became whether religious rights, if 
they existed at all in Canadian law, restricted the pro-
vincial jurisdiction over property rights. Johnson and 
McDermid, in concurring judgments, held that the Act 
was valid. They concluded that the province’s legislative 
competence over property and property rights allowed 
it to pass laws restricting communal ownership. And 
although the Communal Property Act was discriminatory 
and indirectly affected the practice of a religion, this did 
not make the statute ultra vires. Neither judge thought 
there was a clear general right to religious freedom in 
Canada. Indeed, McDermid concluded that it was not 
clear who had competence to make laws regarding reli-
gious rights, Parliament or the provinces. The existence 
of the Bill of Rights, which guaranteed freedom of reli-
gion, did not even enter into either judge’s reasoning. 

R v Drybones: An Exception that Proved the Rule
Yet there was one notable exception to the risibly nar-
row interpretations that the courts gave to the Bill of 
Rights. And members of the Alberta Court were des-
tined to play a leading role in it. That was the decision 
in R v Drybones in 1971, one of the few decisions that gave 
some effect to the Bill of Rights.57 Joseph Drybones had 
been charged with being intoxicated while off a reserve 
in contravention of the Indian Act. He was arrested in a 
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hotel in Yellowknife, Northwest Territories, and fined $10 by the local mag-
istrate. After pleading guilty, Drybones appealed his conviction. Justice Bill 
Morrow of the Territorial Supreme Court heard the initial appeal. Morrow, 
an Edmontonian who later joined the Appellate Division, held that the 
Indian Act violated the Bill’s provision of equality before the law because it 
targeted one group, Indians, and made illegal an activity which was legal for 
non-Indians. 

A panel of the Alberta Court consisting of Smith, Johnson, and Allen agreed 
with Morrow. Writing for the Court, Johnson did not add much to Morrow’s 
judgment. But he did adroitly step past an earlier judgment of the British 
Columbia Appeal Court, R v Gonzales, which also dealt with the Indian Act 
and the Bill of Rights. The BC Court had held that “equality before the law” 
meant only that everyone affected by a law had to be treated the same, not 
that law had to be applied the same to everyone, regardless of race, religion, 
and so on. In other words, as long as all Indians were disadvantaged on the 
same basis, that would do. Johnson wrote that this interpretation clearly 
missed the whole thrust of the Bill of Rights: 

This interpretation would restrict 
equality before the law to equality 
before the courts. If this subsection 
means no more than this, it would 
hardly have seemed necessary to 
include it for this right has always 
been jealously guarded by the courts. 
He also seems to say that sec. 1(b) 
permits legislation that discriminates 
against race so long as all persons 
within the race that is discriminated 
against are treated in the same way. 
This interpretation would permit par-
liament, without the express decla-
ration required by sec. 2, to enact 
respecting Indians the kind of legis-
lation which was in force for so many 
years in the United States and which 
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denied the coloured race equal rights with those enjoyed by white people and 
which has been struck down by the Supreme Court of that country during the 
last 15 or so years. If such legislation is permitted to be so passed by the 
parliament of Canada, the Act falls far short of the high purpose expressed 
both in the Act and its preamble.58

The SCC agreed with Johnson, although the dissents reveal the reluctance 
of judges of the time to entertain the idea of the courts taking the activ-
ist role the Bill required.59 The interplay of Johnson and Morrow was most 
interesting. A judge from a younger generation, Morrow, pointed the way, 
but Johnson followed. And he expanded on Morrow’s reasoning, cutting 
right to the heart of what should be meant by equality before the law and 
exposing the ludicrous results that would flow from an emasculated inter-
pretation of the concept equality before the law. Drybones was very signif-
icant in terms of the civil rights struggles of Canadian aboriginals. As an 
important and virtually solitary successful application of the Bill of Rights, 
Drybones also illustrated what could have been – and, in the eyes of many 
disadvantaged groups, what should be. Drybones revealed that a younger gen-
eration of judges might be more amenable to the challenges inherent in the 
judicial role flowing from a constitutionally protected bill of rights. 

Serving as the Appeal Court for the Northwest Territories 
Drybones, properly, was not an Alberta appeal but one from the Northwest 
Territories. Why, then, was Horace Johnson writing the judgment? The 
answer was simple – the Northwest Territories Act60 was amended in 1960 
to establish the Northwest Territories Court of Appeal. The judges of the 
court were drawn from the appellate court of Alberta along with the sit-
ting trial judges of the Territories, which remains the case to this day.61 
Appointment to the provincial appeal court automatically brings a patent 
for the NWT Court of Appeal. More recently, the Alberta Court has also 
staffed the appellate court for the new territory of Nunavut. 

For much of the past, residents of the Territories did not have any avenue of 
appeal, an astonishing state of affairs. When the old Supreme Court of the 
Northwest Territories morphed into the Supreme Courts of Alberta and 
Saskatchewan in 1905, the administration of justice in the north was put in 
the hands of stipendiary magistrates and justices of the peace under a 1908 
amendment to the Northwest Territories Act. However, the federal govern-
ment did not make provision for either civil or criminal appeals.62 

This omission received little notice until R v Rivet in 1942, when the 
accused tried to overturn a conviction for incest and discovered there was 

no appeal.63 The resulting outcry 
led to a 1943 Criminal Code amend-
ment that declared that all provin-
cial appellate courts could deal with 
NWT appeals, with cases arising 
west of the 89th meridian going to 
one of the appeal courts of the four 
western provinces, and those east 
of it to any of the other provincial 
courts.64 In 1947, in Ross v Lieberman, 
Harvey’s court ruled that it had 
no jurisdiction over civil matters 
although there was appeal by right 
to the SCC.65 This ruling prompted 
an amendment to the NWT Act in 
1948 that allowed civil appeals to a 
provincial court.66

The sittings of the Court in the 
North may not have been as colour-
ful for the judges as those experi-
enced by Albertans John Sissons 
and Bill Morrow. Serving as north-
ern trial judges, they travelled reg-
ularly on court circuits through 
the NWT. But for appellate judges 
from Alberta, hearing appeals from 
the NWT and later travelling to 
Yellowknife and Iqaluit for sittings 
has added an adventurous touch to 
their duties.

The Divorce Act, 1968: A 
Significant Shift in Social 
Morés and Family Law
The shift in social mores in Canada 
also resulted in the 1968 Divorce Act, 
which the Liberal Justice Minister, 
Pierre Trudeau, shepherded through 
Parliament as part of his oft-quoted 
goal to get government “out of the 
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bedrooms of the nation.” The Divorce Act liberalized divorce proceedings 
and finally created a uniform divorce law for the entire country.67 Under the 
BNA Act, divorce laws were a federal responsibility that had never been exer-
cised. Access to divorce had varied widely through Canada, depending on 
whether the English 1857 Matrimonial Causes Act was part of the received law 
of a province. It permitted divorces on grounds of cruelty, abandonment, or 

adultery.68 Thanks to Board v Board, 
the 1857 Act applied in Alberta, 
although divorces were uncommon.

After World War II, the social 
stigma of divorce eased and, by the 
early 1960s, divorces became rou-
tine matters in court. Most couples 
resorted to swearing to cruelty or 
adultery, sometimes going as far as 
to hire a private detective to set up a 
compromising situation. Everyone, 
including the judge, gave a nod and 
a wink to a thinly veiled legal fic-
tion. The notoriously impatient 
Campbell McLaurin, Chief Justice 
of the Trial Division, was often 
heard muttering, “C’mon, let’s get 
’em into bed,” as lawyers presented 
the case.69 This threatened to bring 
“the administration of justice into 
disrepute,” as the phrase goes, and 
had to be addressed. 

More importantly, however, 
Canadians wanted less restrictive 
laws due to a shift in beliefs about 
marriage. The 1968 Divorce Act 
allowed “no-fault” divorce where 
petitioners could simply plead per-
manent marriage breakdown. It also 
removed a double standard that had 
existed under the old English law 
between men and women, includ-
ing denial of support for a wife who 
had committed adultery. The new 
Divorce Act led to an immediate dou-
bling of the number of divorce cases 
in the courts.70 

MRS. RALPH WILKINS BEHEADING CHICKEN, PINE LAKE, ALBERTA, CA. 1970. GLENBOW ARCHIVES,  NA-4172-12.
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Trueman v Trueman: Boldness from Johnson
With more divorces came litigation on issues like division of marital assets. 
It is fair to say that Canadian courts were not forward-thinking in dealing 
with this and other issues, particularly in regards to women’s rights. Yet con-
servative Alberta almost led the way: Trueman v Trueman,71 in 1971, showed 
Horace Johnson at his best. His decision anticipated the celebrated dissent 
of Justice Bora Laskin of the SCC in Murdoch v Murdoch, another Alberta 
appeal. 

The issue in Trueman was whether a wife had an interest in the family farm on 
divorce when the title was in the name of the husband and there had been lit-
tle or no direct financial contribution from the wife. Johnson’s decision was 
not surprising given his earlier observations on the change in the economic 
relationships of spouses in modern marriages. Following the reasoning in 
recent English decisions, Johnson ruled that the wife had a constructive 
trust in the farm due to the labour she had contributed to its operations.72 
Johnson stopped short of addressing whether her domestic chores as wife 
and mother should also be recognized, finding this to be unnecessary to the 
appeal. But his ruling was a giant step forward in recognizing the contribu-
tions that women made, outside of earning a salary, to the economic success 
of a family. 

Murdoch v Murdoch: Unsurprising Conservatism at the SCC
The SCC then took a giant step back when the issue came it before two years 
later in Murdoch v Murdoch. A rancher and his wife had divorced and Irene 
Murdoch had been awarded alimony. She had also sued for a half-interest in 
the family ranching operation, testifying that she had made large direct con-
tributions to its operation and success. However, the trial judge disagreed, 
ruling that her role had been “no different than any farm wife.” 

The Appellate Division played only a minor role in Murdoch. The Division 
never addressed the merits of Irene Murdoch’s appeal. Instead, Jimmy 
Cairns dismissed it on the ground that the alimony award at trial was depen-
dent on her receiving no division of property. And since she had been “tak-
ing advantage of the judgment” by accepting the alimony awarded, Irene 
Murdoch could not appeal the denial of the property claim. The SCC did 
address Murdoch’s argument, but Irene Murdoch lost despite testimony 
that showed, among other contributions, that she had run the ranch entirely 
for months at a time when her husband was pursuing other employment. 
Martland, writing for the court, did not overrule Trueman, distinguishing it 

instead.73 Justice Bora Laskin in his 
dissent argued powerfully in Irene 
Murdoch’s favour. 

Cairns and the majority at the SCC 
refrained from anything but a purely 
formalistic treatment of Murdoch’s 
appeal. By contrast, Laskin had taken 
a broader, contextual approach and 
one which had a measure of active 
judicial law-making. As he said: 
“Legislative action may be the bet-
ter way to lay down policies and pre-
scribe conditions under which and 
the extent to which spouses should 
share in property acquired by either 
or both during marriage. But the 
better way is not the only way.”74 It 
was a sign of things to come. And 
while Irene Murdoch was not suc-
cessful, her case created widespread 
outrage, particularly among women. 
The anger created considerable 
pressure in Alberta and elsewhere 
for reform, which resulted in a wave 
of matrimonial property legislation 
across the country in the late 1970s.75 

Mathieson v Mathieson: Changing 
Generation, Changing Perspective
As much as Johnson’s Trueman deci-
sion showed the Court capable of 
forward thinking, Gordon Allen’s 
judgment in Mathieson v Mathieson76 
demonstrated the generation gap in 
judicial outlooks that had formed 
among Canadian judges. A husband 
appealed a one-year jail sentence 
for breaching a restraining order. 
Although they were not the main 
issue on appeal, Allen led off his 
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judgment with highly skeptical comments on restrain-
ing orders. Questioning the Court’s authority to make 
such an order, Allen seemed shocked by its terms, feel-
ing them too harsh:

It will be noted that the order is rather drastic in its terms 
in that it granted the wife sole possession and occupation 
of the matrimonial home, directs the husband to forthwith 
vacate the premises, grants interim custody of the infant 
children of the marriage to the wife, and restrains the 
husband from visiting, molesting or interfering with the 
wife or the children and from entering upon the residential 
premises.77

These terms would not strike a contemporary family 
law lawyer as unusual in appropriate circumstances. 
Although Bill Sinclair, a recent addition to the Court, a 
generation younger and former trial judge, agreed with 
Allen’s disposition of the main issue, he felt compelled 
to add:

It is my experience that the use of restraining orders in 
suitable cases is of great value to distressed women and 
to the police whose help in domestic disputes is so often 
needed.78

Like Morrow’s judgment in Drybones, Sinclair’s opinion 
in Mathieson demonstrated the different outlook of the 
judges that were coming to the appellate bench. 

“Administrative Tyranny”:  
Dealing with Administrative Law
The Bill of Rights and the Divorce Act were examples 
of changes in the law to enhance individual rights and 
freedoms. A broader development, however, revealed 
another side of the 1960s revolution – more state regu-
lation and oversight. The proliferation of administrative 
boards and tribunals that started before World War II 
picked up steam in the 1950s and 1960s, especially in 
planning and development. A new body of law was cre-
ated as well as quasi-judicial procedures, and some of the 

leading barristers of the province made their bread and 
butter from regulatory hearings of bodies such as the 
Public Utilities Board and the Oil and Gas Conservation 
Board. 

However, the seemingly never-ending increase of boards 
and tribunals was also criticized as “administrative tyr-
anny.” One question was whether the courts could 
review their decisions. In Alberta, the statutes estab-
lishing these institutions usually – but not always – had 
some provision for appeal, sometimes first to trial judges 
whose judgments were then open to further appeal, and 
sometimes directly to the Court. 

As the overseers of these bodies, members of the Court 
clearly felt some discomfort at their intrusion into terri-
tory previously belonging to courts and legislatures. In 
the main, though, the Court took a deferential stance, 
adhering to the role given to it by statute and refrain-
ing from actively policing the operation of the boards. 
There was, however, one notable exception. That was 
with respect to disciplinary proceedings, especially 
against members of professional associations.

Porter’s Libertarian Distaste For Boards
Porter, for one, clearly had qualms about what he saw 
as the erosion of civil rights in the statutes establish-
ing planning and development authorities, sufficiently 
strong to temper his deference to lawmakers. Dissenting 
in 1964’s Medicine Hat v Rosemount Rental Developments, 
Porter criticized Alberta’s Planning Act. He compared it 
to England’s 1947 Town and Country Planning Act, which 
he claimed “reduced landowner’s rights to the extent 
that it left him owner in little more than name.”79 In 
Porter’s view, Alberta’s Act was worse because of its 
power “to coerce without compensation,” whereas the 
English Act at least “provided for compensation for loss 
or damage to the owner.” Noting a later amendment that 
he argued was clearly intended to put some limits on the 
operation of the Act, he stated: 
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It seems to me, therefore, that the use by planning authori-
ties of the very wide powers contained in the Act must now 
be tested to see that they are exercised without infringing 
on the rights of land owners except to the extent that is 
necessary, for the greater public interest, to obtain orderly 
development and use of land in the Province.80

Porter’s dissent was a strong defence of traditional com-
mon law rights of property over the infringement of 
bureaucratic action. Kane’s decision for the majority 
stayed narrowly focused on the proper action of the stat-
ute and its appeal provisions. 

Deference characterized the Court’s decisions in admin-
istrative law in this era. The justices left it up to the leg-
islature to decide in the relevant statutes what redress 
there should be from decisions of boards and tribunals 
and did not assert the historic power of the courts to 
intervene. In two decisions, Eastern Irrigation District 
Brooks v Board of Industrial Relations for Alberta and Chad 
Investments v Longso, Tammets and Denton Real Estate Ltd, 
written in 1970 and 1971 respectively, the Court struck 
down the use of certiorari proceedings to overturn orders 
from boards. These involve a judge being asked to quash 
proceedings if a court or tribunal did not have jurisdic-
tion to hear a matter. In both cases, the Court held that 
a litigant unhappy with a board decision had to look to 
the statute for the procedure for redress, and could not 
bypass this by appealing to the Court’s inherent powers 
of judicial review. 

Safeguarding Natural Justice
One area, however, where the Court was quick to enforce 
limits on administrative bodies was with respect to dis-
ciplinary proceedings. Johnson’s 1970 decision in Reich v 
College of Physicians and Surgeons81 made it clear that the 
Court would not allow any abuse of rights. Facing his 
professional organization’s disciplinary committee, a 
doctor was present at an initial hearing with his lawyer 
but did not see the subsequent report of the committee 
and was not present when the college’s council deter-
mined his penalty. Johnson found that the council had 

to be considered a quasi-judicial body in its disciplinary 
role. Therefore, it was bound by the rules of “natural 
justice,” including, first and foremost, that the accused 
must be present and heard through all parts of the disci-
plinary proceedings. 

Reich was an early decision in what would become a body 
of law the Court developed on this issue. It underlined 
the importance of the liberties of individuals, some-
thing the Court had repeatedly upheld where the crimi-
nal law was concerned. Equally significant, though, was 
this decision’s recognition that the courts did have an 
important oversight role to play in reviewing the actions 
of administrative bodies that exercised a quasi-judicial 
function. That included disciplinary tribunals. Prior to 

SGT. GERRY EPP OF THE RCMP WITH LSD SEIZED IN CALGARY RAID, 1971. GLENBOW ARCHIVES, -2864-20296.
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this era, the courts generally considered exercises of dis-
cretion by such bodies to be beyond their reach. And it 
was not even clear that the processes followed by such 
bodies could be effectively scrutinized by the courts. 
Reich set the Court on the right path as far as review of 
due process issues was concerned. 

It might be pointed out the Court did not always stay on 
that path. The 1970s and 1980s found the Court often 
going beyond procedural defects to examine the mer-
its of the decisions of disciplinary tribunals. The judges 
were acting from the highest motivation, concerned as 
to qualifications of tribunal members to carry out their 
function. In doing so, they were beguiled by the siren 
song of judicial power, and “whatever you can do, I can 
do better” often seemed to be the Court’s mantra. In 

deciding that the substance of the decisions of disci-
plinary tribunals was fair game, the Court followed a 
common practice in other Canadian appellate courts. 
But it created an excessively high standard of proof 
in civil cases involving disciplinary matters that ham-
strung tribunals. It took decades and decisions from the 
House of Lords and later the SCC to correct this, and 
also make clear that the public interest weighs heavily in 
cases of this kind: they were not simply about the fate of 
a professional, but also about the public that self-regu-
lating professions are entrusted to serve. 

The Court’s respect for due process and traditional legal 
rights was tested in the flood of drug-related offences in 
the late 1960s and early 1970s. This criminal law issue 
challenged the Smith court, even if the judges themselves 

CALGARY CIT Y CONSTABLE ON EARLY MORNING PATROL QUESTIONS YOUNG MAN, 1968. GLENBOW ARCHIVES,  NA-2864-1460-7A.
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did not necessarily see it that way. Drug offences were 
inextricably linked to larger social transformations tak-
ing place, some of which alarmed the judges of the era. 
And there were substantive problems, too, some tradi-
tional to criminal law, but others created when the law 
had not quite caught up to social realities.

Drugs and Doing Time: The Appellate 
Division Confronts the Counter‑Culture
In 1962, there were twenty arrests in Canada for mari-
juana-related offences; in 1967, it was 1,678.82 The num-
bers would double and then triple over the following 
two years. Alberta was no different. In the space of five 
short years, the courts were confronted with thousands 
of mostly young people who suddenly decided to disre-
gard the law. It was unprecedented for these jurists; the 
only comparable Canadian experience was Prohibition, 
but with one important difference. Alcohol had been 
legal before Prohibition; marijuana and related drugs 
had been illegal since 1923.

The appearance of so-called soft drugs came at a time 
when Canadians were facing societal upheaval and a lot 
more crime. During World War II, overall crime rates in 
Canada actually dropped precipitously and did not reach 
pre-war levels until late in the 1950s.83 In the 1960s, how-
ever, crime rates started rising. Factors such as increased 
urbanization played a role. So too did the fact that the 
demographic bulge known as the baby boomers started 
to enter into young adulthood.84 With this generation 
also driving other changes in social norms, the increased 
permissiveness of society was regarded in many quarters 
as the source of more criminality.85 

This issue put into sharp relief the inherent tension 
between two different roles of the courts and criminality, 
the “crime control” model and the “due process” model – 
punishment and deterrence or fairness and rights. Both 
forced the courts to confront social issues behind the 
law and, in doing so, placed judges in a difficult posi-
tion, one that by their training and judicial practice of 

the day they sought to avoid. While the Court had a 
long-standing tradition of great respect for due process, 
its traditions also included controlling crime through 
stern sentencing and deterrence. On balance, the Smith 
court gravitated towards crime control, which suited a 
conservative bench. 

Severe but Striving to be Fair:  
The Court’s Traditional Stance with Criminality
Until the nineteenth century, the courts in common 
law countries generally were much more concerned 
with punishing criminality than upholding an accused’s 
rights. By the time Alberta’s courts were established 
in 1907, the concept of due process was well devel-
oped. Historically, Alberta’s appellate judges were 
often strong defenders of civil liberties, quashing con-
victions and upholding acquittals. On the other hand, 
they showed little tolerance for criminality. Once the 
Court began reviewing sentences in the early 1920s, the 
judges were severe, frequently increasing sentences on 
Crown appeals. In the collective mind of the Court, 
stern sentencing and assumed deterrence were entirely 
compatible with due process and fairness to an accused. 
This combination became a signature of the Court. It 
also tended to consist of a mix of “hawks” and “doves” 
at any one time, as some judges took a more humane 
perspective – Ford versus O’Connor immediately comes 
to mind. 

Despite the Court’s respect for due process and the 
rights of an accused, there was also a tradition of lit-
tle patience for attacks on conviction based on minor 
points and so-called “technicalities.” The appellate 
power to uphold a guilty verdict if the trial errors did 
not amount to a miscarriage of justice was well exercised 
in Alberta. And it certainly informed judges in Smith’s 
time. In an appeal from a rape conviction on the grounds 
that the accused had been discharged at his first prelim-
inary hearing because the Crown had not proven that 
the complainant was not the accused’s wife, McDermid 
wrote with some weariness: “It is this kind of techni-
cality which makes the criminal law incomprehensible 



216

to the layman.”86 He also upheld the 
conviction. The Smith court, espe-
cially when dealing with impaired 
driving appeals, a point discussed 
below, often showed impatience 
with such gambits.

The Smith court, therefore, inher-
ited a particular viewpoint of 
criminal law that was already dis-
posed towards law and order. But 
it became more hawkish yet. Smith 
took a strong interest in criminal 
appeals since he considered him-
self an expert in criminal law.87 He 
was very keen to make sure that the 
criminal courts functioned properly 
and was exceptionally quick to exer-
cise his authority if he thought there 
was an abuse of process. After over 
a year of delays in a trial due to cer-
tiorari applications by the accused, 
Smith ordered that the trial proceed 
immediately. In his judgment, in a 
declaration of the type of which he 
seemed fond, Smith left no doubt as 
to where he stood as Chief Justice:

If judicial proceedings are not contin-
uously carried on and promptly deter-
mined in criminal matters unfairness 
results to the accused, the crown is 
open to criticism and the whole of the 
function of the courts comes into dis-
repute. This has led to a breakdown 
of law and order at other times and 
in other places. This court is deter-
mined that no such deterioration 
shall occur in the processes of law in 
this province, if it is within the power 
of this court to prevent it…Mindful of 
the tradition of Canadian courts for 

prompt disposition of criminal matters this court will deal with the extraordi-
nary remedies and technical objections fully but as promptly as is necessary 
in its view to maintain this tradition.88

Smith could be described as a tough nut when it came to criminal matters. 
But so too were his confreres on the bench. There was really no equivalent 
of Beck or A.A. McGillivray, and thus it was a law and order court. At a time 
when the justice system was shifting towards the due process model and 
rehabilitation over punishment, the Court looked out of step. 

A Few Too Many: Impaired Driving Charges 
An old-fashioned drug – alcohol – and impaired driving, a consequence of its 
consumption, was an issue that exemplified the court’s approach to criminal 
law and is worth considering briefly before turning to marijuana offences. By 
the late 1960s, drunk driving had become a serious public menace. In 1968, 
Justice Minister John Turner introduced amendments to the Criminal Code 
dealing with impaired driving to allow the effective use of a relatively new 
weapon in the police arsenal: the breathalyzer.89 

The breathalyzer chemically determined blood alcohol content from a 
breath sample, and quickly superseded old-fashioned and subjective sobri-
ety tests and very intrusive blood tests. Turner’s 1968 amendments created 
a new charge, s. 224, driving with a blood alcohol level of 0.08 percent or 
greater – known as the “legal limit.” This was the level where most people 
were impaired, and it created a relatively objective measurement. Refusing 
to provide a sample without “reasonable excuse” was also made an offence, 
s. 223. The aim of the amendments was obvious – to end the challenges as 
to the degree of impairment and intoxication. As Justice Gordon Allen put 
it in 1973: 

Section [224] relieves against the difficulties which were so often encountered 
in establishing “impairment” of drivers in charges of driving while impaired in 
which the court often had to weigh the evidence of police officers as to visible 
signs of impairment, e.g., uncertain balance, glassy eyes, odour of alcoholic 
beverages on the breath and the like, against the stout contention of the 
accused that he “only had consumed two beers” or that other circumstances, 
not involving alcohol or drugs, had created a false impression as to his con-
dition. Under s. [224] the offence is not one of impaired driving but of driving 
with a percentage of alcohol in the blood in excess of the maximum therein 
specified, which maximum has been fixed upon scientific and medical opinion 
that a percentage in excess thereof indicates some degree of impairment.90
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The amendments resulted in a flood 
of legal challenges before the appel-
late courts. Defence counsel ham-
mered at legislation that represented 
a significant state intrusion into the 
lives of individuals, even if in pursuit 
of a laudable goal. Not surprisingly, 
the accuracy of breathalyzers and the 
training of the operators, who were 
by and large police officers, as well as 
procedures for taking, handling and 
analyzing samples, were all ques-
tioned. Many accused fought hard 
against a charge, given the loss of 
driving privileges and the stigma of 
a criminal record on conviction, but 
also because people, who were oth-
erwise law-abiding citizens, did not 
see themselves as criminals. Quite 
often, they might not have even 
thought that they were impaired 
when they got behind the steering 
wheel. Even now, after fifty years of 
enforcement, with defence counsel 
having worked and reworked every 
conceivable angle, people still fight 
impaired charges tooth and nail 
because of the consequences of con-
viction in a car-centric society.91

R. v Manysiak and R v Rilling: 
Those Pesky Technicalities
 By 1971, what Allen called “a pleth-
ora of cases involving the breath-
alyzer test” had made it onto the 
Court lists. Many of the early cases 
involved challenges based on the 
wording of s. 224. This section, 
which laid out the procedures for 
taking samples and certifying them 
as evidence for court, was com-
plex, even convoluted.92 The Court 

found the endless probing of counsel annoying and a waste of time, as was 
demonstrated in R v Manysiak.93 As Chief Justice Smith put it with some 
exasperation: 

May I add my view with respect to this case is that ‘There is no merit. There 
is no substance’, and the points taken are technical points and constitute an 
attempt to suggest that Parliament failed to pass an effective Act when they 
enacted the portions of the Criminal Code Amendment Act, which we have 
under consideration in this case.94

There is no shortage of such comments in the Court’s impaired driving deci-
sions. Even when a more substantive point was raised, the judges clearly 
thought that the ends justified the means unless there was a serious violation 
of rights. R v Rilling had dealt with whether the requirement of an officer to 
have reasonable and probable cause in demanding a breath sample, part of 
s. 223 of the amendments, had any effect on the validity of the breathalyzer 
test subsequently carried out, as per s. 224.95 Allen ruled that, as written, 
once an accused gave a sample the circumstances in which it was taken were 
irrelevant to its validity. Allen clearly thought the defence argument to the 
contrary was nitpicking, stating: 

In view of the difficulties previously experienced in endeavouring to suppress 
the dangerous practice of driving while impaired, I feel that a liberal interpre-
tation of the laws designed to facilitate the attainment of this objective should 
be preferred to giving effect to technical objections which do not go to the root 
of the matter.96

While Allen’s comment may not have represented the views of all the judges 
on the Court, it was likely indicative. It was illuminating that while the 
Court generally used strict statutory interpretation to reject defences based 
on technicalities, Allen was willing to take a more purposive approach to 
defend the statute and its goals. 

Yet the judiciary did have some serious concerns about the infringement 
of civil liberties with impaired driving legislation. In Rilling, the SCC was 
divided five to four in upholding Allen’s judgment. Justice Spence wrote a 
scathing dissent that attacked the removal of protections for the accused in 
the amended statutes and the subsequent decisions of the courts.97 This was 
not the only time the Supreme Court justices showed uneasiness about the 
implications of the amendments, such as the very significant shifting of the 
onus onto the accused, something that did not seem to unduly trouble the 
Alberta judges. 
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R v. Peterson: The Bill of Rights Thwarted Again
Not surprisingly, impaired driving charges were fertile 
ground for invoking the Bill of Rights, designed as it was 
to protect due process rights. While many of these chal-
lenges were not well grounded and were doomed to fail-
ure, others raised important points. Yet the Bill did not 
have the efficacy that it might have had. The Court’s 
jurisprudence again demonstrated why such legislation 
was needed, and also what might have been. 

In R v Peterson, the accused had asked to see his lawyer, 
but the police insisted he give a sample first, and he had 
obliged.98 The trial judge had acquitted Peterson on the 
grounds that his rights had been contravened. A new 
judge, Cliff Prowse, allowed the Crown appeal, arguing 
that under the Code once the sample was given, it did not 
matter if there had been a violation of rights in obtain-
ing it; the sample was still valid. The appeal highlighted 
why the Bill of Rights was necessary. As Prowse pointed 
out: “I know of no case which holds that the police have 
an obligation to advise an accused of his rights under 
the law.”99 Although stating the “evidence was tainted 
with illegality” as rights of the accused under the Bill 
had been contravened, Prowse ruled that it was still 
admissible.100 Peterson made clear the limitations of the 
Bill of Rights.

Prowse, however, also wrote the decision in R v Balkan, 
where the Bill of Rights was successfully invoked, a rare 
thing.101 A late addition to the Smith Court, Prowse, it 
might be noted, later authored the Southam decision. 
One of the leading early Charter of Rights and Freedoms 
decisions, Southam was instrumental in preventing the 
same fate for the Charter that had befallen the Bill of 
Rights.

The Court’s decisions in impaired driving appeals cre-
ated a picture of a bench more concerned with crime 
control than safeguarding due process rights. The dis-
tinction between a claimed technicality and a vital 
 procedural failure was not always evident. The Court, 
however, often showed little patience in sorting this out. 

The judges were often impatient with what they saw as 
arguments that did not raise substantive matters but 
rather sought to wiggle out, on specious technicalities, 
of a well-merited conviction. It also spoke of a belief that 
what the judges viewed as minor quibbles should not 
stand in the way of enforcing a duly constituted law of 
the nation, rather than as an indication that there might 
be something wrong with that law or its application 
by the police. These were attitudes that informed the 
Court’s handling of another criminal justice issue, illegal 
drugs, which played out against a clash of generations. 

Reefer Madness: The Onset 
of the Drug Scourge
Drug offences were rare in Alberta before the late 1960s. 
In the early years of the twentieth century, drug offences 
predominantly centred on opium, mostly from within the 
Asian immigrant community. After World War II, occa-
sionally cases involving drugs like cocaine, morphine, 
and heroin appeared. One drug that seldom entered the 
picture was cannabis or marijuana. Although not strictly 
speaking a narcotic, it became illegal in Canada in 1923 
when it was added to the Opium and Narcotic Drug Act.102 
Simple possession was an indictable offence. 

In Alberta, drug offences remained rare through the 
1950s. Then came the 1960s. The explosion of marijuana 
use, and its consequent trafficking, was a phenomenon 
for which the courts, like society, were not prepared. In 
1967, there were forty-nine arrests for drugs in Calgary. 
This doubled in 1968, and in the following year, sixty-five 
people were arrested in a single raid.103 In a few short 
years, marijuana use became commonplace. More omi-
nous was the appearance of Lysergic Acid Diethylamide, 
or LSD. The sudden popularity of pot, LSD, and other 
drugs was mystifying and threatening to mainstream 
society. Given marijuana’s obvious connection to the 
counter-culture of the time, its sudden popularity was 
interpreted as a challenge to authority, which was largely 
true.104
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The initial response of government, law enforcement, 
and the courts was to crack down hard. In early 1968, 
Justice Minister Pierre Trudeau stated that federal pol-
icy was to seek jail time for simple possession.105 It was 
widely accepted that marijuana use led to abuse of more 
dangerous substances like heroin. However, the ini-
tial tough reaction of the police and the courts swiftly 
became unpopular with the public. The typical mari-
juana offender was young, often middle class, a student 
and not a typical member of the “criminal class.” And 
smoking pot was not a violent crime. 

The public became increasingly disturbed by the spec-
tacle of the courts locking up large numbers of young 
people for a relatively harmless crime. With astonish-
ing speed, this led to calls for a drastic reduction in 

punishment as well as legalizing or decriminalizing mar-
ijuana use. Much of the pressure came from parents who 
had children jailed for trifling amounts.106 Although 
Canadians might have been alarmed by the behaviour 
of young people, they were also repelled by the specta-
cle of a sixteen-year-old sentenced to several years in the 
penitentiary for selling marijuana.107 Parliamentarians, 
no doubt hearing from their constituents, demanded 
lighter penalties. One of the most eloquent was Eldon 
Woolliams, a criminal lawyer and Conservative MP in 
Alberta. 

The Le Dain Commission
When members of the medical establishment, public 
health professionals, and even some law enforcement 
officials questioned the wisdom of harsh enforcement, 
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the federal government appointed 
the Le Dain Commission in 1969. 
Its mandate was to examine all fac-
ets of non-medical drug use. Even 
as the Commission commenced its 
work, the government moved to 
soften penalties for drug offences. 
The Narcotics Act was amended to 
reduce the penalties for simple pos-
session of drugs. This allowed prose-
cutors to charge first-time offenders 
with a summary offence and gave 
judges the option of levying a fine 
instead of jail time.108 In 1972, the 
justice department recommended 
that Crown prosecutors ask for a 
fine and a complete discharge for 
possession of marijuana, and con-
centrate on dealers and traffickers.109 
While the changes went some way 
to satisfying critics, they also led to 
a great deal of disparity in punish-
ments across Canada.

The Le Dain Commission’s report, 
released in 1973, did not recommend 
legalization but did call for a partial 
decriminalization of marijuana.110 
The government was not prepared 
to entertain this idea. It did con-
sider softening the penalties further 
by transferring marijuana from The 
Narcotics Act111 to the Food and Drugs 
Act.112 However, the issue had lost 
urgency by then. A new status quo 
had taken hold. Marijuana contin-
ued to be illegal, but the penalties 
imposed on casual users were not 
harsh enough to excite public out-
cry. For half a dozen years, though, 
marijuana was a burning social and 
criminal justice issue across Canada.

The Court was very disturbed by 
the spectacle of marijuana and LSD 
use. The instinct of the judges was 
to come down heavily on anyone 
involved in the drug trade. This 
was much the same as in other 
appellate courts in Canada.113 This 
approach was particularly evident 
in the Court’s handling of sentenc-
ing appeals. For the Court, deter-
rence was the primary objective. 
It sought to achieve more unifor-
mity and certainty in sentencing, 
partially in response to opposition 
among trial judges to the Court’s 
tough approach. 

However, it was not long before 
the judges started to have second 
thoughts, particularly when prose-
cutors asked for lesser penalties and 
concerns surfaced over the effect of 
jail on youthful offenders. Also, the 
Court was changing as new judges 
arrived. R v Lehrman, R v Doyle, R v 
MacGregor, and R v Sprague all demon-
strated the hard line the Court had 
taken, but also the nuances increas-
ingly involved in dealing with young 
drug offenders.114 To some extent the 
Court ameliorated its tough stance 
on drug offences with conviction 
appeals. With significant jail time 
on the line, the Court demonstrated 
some of its “traditional” approach 
to criminal law. Even a hard nut 
such as McDermid, the former 
drug prosecutor, took great care 
with conviction appeals and some-
times gave surprising rulings. Two 
conviction appeals, R v Snyder and 
R v Peterson, indicated the Court’s 

approach to issues such as criminal 
intent.115 Despite the hostility of the 
judges towards drugs, they disposed 
of these appeals with more nuanced 
arguments. 

Deterrence, Deterrence, 
and More Deterrence
There can be no doubt how the 
appellate judges felt when con-
fronted with the new social ill of 
drug use:

We are all aware of and alarmed 
by the spread of the use of drugs 
amongst young people, especially 
amongst young people of good men-
tal capacity such as we find in our 
high schools and universities. Almost 
without exception these young peo-
ple have come from good homes and 
been well raised and they associate 
with people of their own kind, congre-
gating in areas adjacent in Edmonton 
to the university.

The sale and distribution of the hard 
narcotic drugs has always been 
nearly exclusively in the hands of 
the underworld…Those who sell 
hard drugs would not be acceptable 
in the places where these decent 
young folk congregate….They have 
therefore attempted to induce young 
people who have all the earmarks of 
decency to engage in the business of 
selling the drug to young people with 
whom they associate…The conduct 
of those young people who undertake 
to become salesmen of these vicious 
mind-destroying substances is the 
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key to the success of this illicit trade. 
Without their aid the drug importer 
and distributor would not be able to 
sell to these young folk. Punishment 
for those who thus undertake to 
insinuate themselves into the com-
pany of decent young people for the 
purpose of selling them these drugs 
must be sufficiently severe to serve 
as a deterrent to those young people 
who may be tempted to engage in 
selling drugs as a means of making 
an easy dollar.116

So wrote S. Bruce Smith in R v Nolet 
in 1969. Whether or not the Chief 
Justice’s criminology was accurate, 
his point was clear. The sale of nar-
cotics would not be tolerated, and 
deterrence was the most import-
ant principle in sentencing for drug 
offences. The Le Dain Commission 
found that appeal courts were often 
harsher with sentences than trial 
courts. Smith’s bench lived up to 
this conclusion.

R v Lehrman: Allen Sets the Policy
R v Lehrman in 1967 was the deci-
sion that set the tone for the Court’s 
sentencing. Smith, Johnson, and 
Allen were the panel reviewing a 
Crown appeal of a sentence of one 
day in jail for possession of canna-
bis. The accused was a graduate stu-
dent in psychology at the University 
of Alberta. Allen, writing for the 
Court, treated the case very seri-
ously. As he wrote:

The use of this particular narcotic 
has in the past few years become 

altogether too prevalent and because 
of this and because of the wide vari-
ation in the sentences imposed in 
cases of this type which have come 
before the courts, ranging from fines 
to lengthy terms of imprisonment, it 
has been suggested that in this case 
we might indicate some guidelines 
which may be of assistance to lower 
courts.117

In the case of drug offences, Allen 
argued strongly that deterrence was 
the most important consideration. 
He acknowledged the long tradition 
of judicial discretion in sentencing, 
which was important because only 
the judge knew all the circumstances 
in each case. Therefore it was not 
desirable to try to make sentences 
formulaic. But it was desirable to 
confirm what the prime consider-
ation should be. As Allen remarked:

It appears obvious that the sentence 
imposed in the case…under consid-
eration can have little or no deterrent 
effect on other persons who may 
wish to engage in or experiment with 
the use of the narcotic…and it seems 
to me that the deterrent effect of sen-
tences meted out in such cases is a 
matter of paramount importance.118 

In Allen’s view, Lehrman’s good 
character as a scholar made his 
offence worse rather than better. He 
should have “appreciated the neces-
sity of maintaining a high standard 
of personal conduct and setting a 
good example to the young peo-
ple with whom he was in contact.” 

His sentence was increased to three 
months in jail. Allen left no doubt 
where he and the Court stood:

When the offence involves traffick-
ing in or distribution of narcotics, 
enabling or encouraging people to 
become addicts of a narcotic drug at 
personal profit to the accused, most 
severe sentences are justified. While 
the gravity of the offence is reduced 
when the charge is of possession…
it is nevertheless a serious offence 
and should be dealt with accordingly.

R v Doyle:  
Smith Lays Down the Law
The Court’s approach to sentences 
for simple possession of marijuana 
would soon be sharply out of step. 
Within two years, prosecutors were 
being encouraged not to seek jail 
time for simple possession. However, 
the principle of deterrence laid down 
by Allen lived on and remained par-
amount. In R v Doyle, in 1970, Smith 
explicitly referred to Lehrman as the 
guide for the Court, adding that, 
“we wish to emphasize…the greatest 
importance must be attached to the 
governing principle of deterrence 
and that undue importance can-
not be given to the interests of the 
accused and reformation of him.”119

The Doyle appeal was actually eleven 
different appeals, some Crown, some 
accused, all concerning trafficking, 
and all considered together. In his 
decision, Smith made two things 
clear. First, deterrence remained 
the principle for sentencing in drug 
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cases. Second, the ongoing debate about drug laws and 
marijuana was not going to be played out in his court. 
Responding to arguments for lighter sentences because 
major changes in legislation might be coming, Smith 
pointed out that courts administer what the law is, not 
what it might become. To do otherwise would encroach 
on Parliamentary prerogative. 

As for actual sentences in Doyle, the Crown was gen-
erally successful and the accused not. Almost all the 
Crown appeals involved sentences from Justice Harold 
Riley. Ironically, Riley had made headlines for calling 
on Calgary not to allow rock concerts in a park origi-
nally donated by his family. The judge might have railed 
against hippies to the press, but on the bench, he was 
lenient. If these cases were any indication, fines and pro-
bation were his preferred punishments. Reversing Riley, 
Smith made it jail time, usually eighteen months to two 
years. The appeals from accused mostly originated in 
Chief Justice Val Milvain’s court, where the sentences 
were anything but short. For these, Smith saw no rea-
son to interfere. However, while the Court continued 
to stress deterrence, concern with the effects of prison 
on younger offenders started creeping into its decisions. 

R v MacGregor : A Harsh Stance Begins to Soften
The year before Doyle, Johnson, Kane, and Allen penned 
a short judgment in R v MacGregor. Another batch appeal, 
with five convicted traffickers protesting relatively harsh 
sentences dished out by Chief Justice Milvain, the case 
had some public notoriety. MP Eldon Woolliams had 
used it as an example during an impassioned plea in 
Parliament for leniency in marijuana offences.120 In his 
judgment, Johnson reiterated the danger of drugs to users 
and society, especially LSD. However, he then argued 
that “a difference of opinion can arise” as to what con-
stituted sufficient deterrence.121 Noting that the Court 
had settled on sentences of two years or less for traffick-
ing offences in a number of recent appeals, he advocated 
this as an effective maximum. This would allow the 
accused to serve time in provincial jail, a preferred out-
come “because it will not expose these appellants to the 

damaging effect that several years in the penitentiary 
would cause.” The five appellants, he noted, were aged 
sixteen to twenty-one. All had their sentences reduced. 

Johnson’s judgment recognized that excessively harsh 
sentences might do more harm than good with youth-
ful or first-time offenders. Even the hawkish Smith had 
actually reduced the sentence slightly in Nolet to keep 
the offender out of the federal penitentiary. The Court 
did acknowledge that they were not necessarily deal-
ing with hardened criminals. However, it was a grudg-
ing concession. Allen, the author of Lehrman, reluctantly 
went along with Johnson’s reasoning in MacGregor, but 
he also wanted to ensure that no one thought the Court 
was getting soft. So he added: 

It is therefore to be hoped that our reduction in the length 
of sentences…will not be taken as an indication that traf-
fickers in any type of restrictive drug may look forward to 
more lenient treatment in the future.122 

Although MacGregor showed some softening in the atti-
tude of the appeal judges, that softening was limited. 
The appellants in MacGregor still served significant time 
in custody. The bottom line at the Court was that deter-
rence required a good chunk of jail time. This stance 
increasingly put the Court at odds with some trial judges. 
They were the ones who dealt with offenders first-hand. 
And, to paraphrase the words of one Parliamentarian, 
they did not want to ruin a young man’s life because he 
was dumb enough to try pot once or twice and happened 
to get caught.123 Although some trial judges were tough 
like Milvain, others, like Harold Riley or Neil Primrose, 
were often very lenient with first-time offenders or 
accused of good background or good character.124 

Roger Kerans, appointed to the District Court in 1970, 
presided over many drug trials. He recalled that some 
of the Edmonton judges, and that included him, would 
often speak to the prosecutor about sentence to make 
sure there would be no appeal because he knew that the 
Court would almost certainly increase whatever he had 
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given.125 This conformed very much to a pattern the Le 
Dain Commission found across Canada. Trial judges 
themselves varied wildly in how they sentenced – wit-
ness Milvain versus Riley – but often took it easy on 
first-time offenders, particularly in cases of simple pos-
session, but also minor trafficking offences. This seemed 
to be largely due to the fact that trial judges had direct 
contact with the accused and were more familiar with 
them. Appellate courts, however, which operated at a 
distance, tended to be more concerned about seeking 
some degree of consistency in sentencing among trial 
judges. Le Dain claimed that in some provinces there 
was a “real struggle” between appellate and trial courts. 
He implied Alberta was such a jurisdiction, a conclusion 
the jurisprudence supported.126 

R v Sprague: Moir Puts Rehabilitation on the Table
At the end of Smith’s tenure, some of the new appoin-
tees began to resile from the iron rule of deterrence. 
Five judges – Smith, Cairns, McDermid, Clement, and 
Moir – sat on another multiple appeal, R v Sprague, in 
1974. Smith, in the majority, restated the Court’s posi-
tion that deterring drug use, and especially trafficking, 
was the most important principle for sentencing. On 
Richard Gottselig’s appeal of his sentence on a convic-
tion of trafficking in LSD, Smith actually increased it, 
even though the Crown was not asking for more time, 
and the judge had already given him eighteen months on 
a first conviction.127 

This was too much for Arnold “Spud” Moir, who had 
joined the Court just the year before. He dissented in 
strong terms, especially about the Court’s stance on 
deterrence, which he saw as simplistic. Moir argued that 
“deterrence is not to be found solely, or even largely, in 
the length of a prison sentence…the greatest deterrent 

to a person…is the probability that he will be discov-
ered committing the offence and as a result will be 
charged.”128 The stigma of being convicted and having a 
criminal record, argued Moir, was sufficient deterrence 
for many. Moir believed that other factors had to be 
considered: punishment, protection of the public, and 
most importantly, rehabilitation. Concentrating on one 
aspect – deterrence – could result in substantial injus-
tice. As he wrote:

Where the sentencing court is dealing with a first offender 
with a good work record, substantial academic achieve-
ment, favourable probation report, the principle of rehabil-
itation is, in my respectful opinion, of major importance. 
Every effort should be made to turn a first offender into a 
useful citizen; rehabilitation must not lose its importance 
in drug offences.129

Although Moir agreed that, with drug trafficking, jail 
time is often required, his statement encapsulated the 
main criticism against treating drug offences severely 
– the punishment often did more harm than good. 
Ironically, in disposing of other sentences on this appeal, 
Moir was not particularly lenient. Some of the appel-
lants were clearly not misguided youth but involved 
heavily in trafficking or had extensive criminal records. 
Nevertheless, Moir obviously wanted to state a princi-
ple in his dissent.130 Moir’s judgment, like Sinclair’s com-
ments in Mathieson v Mathieson and Prowse’s judgment in 
Balkan, signalled the start of a shift in judicial outlook. 

R v Snyder : McDermid Protests against Absurdity
While the Court remained stern in drug sentencing 
cases, the judges were careful with conviction appeals. 
Despite the law and order mentality obvious with drug 
crimes, the Court showed its traditional concern with 
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ensuring fairness when dealing with conviction appeals. 
Judges quite heavy-handed on sentence were surprisingly 
skeptical of police and prosecution on these appeals. R 
v Snyder demonstrated this concern and the limitations 
of black letter interpretation of the law as the Court 
divided over whether the seeds of the cannabis sativa 
plant, or marijuana, were a narcotic under the Narcotic 
Control Act. 

Snyder had been arrested with a vial of seeds. The 
Crown’s own chemical analysis showed the seeds con-
tained no narcotic properties. Snyder naturally con-
tended that he could not be charged with possession 
of a narcotic if the substance he had was not a narcotic. 
The Act specified “Cannabis Sativa, its preparations, 
derivatives and similar synthetic preparations.” Kane, 
writing for himself and Johnson, the majority, thought 
it plain what this meant: “I do not think in interpreting 
the Act for the purpose of this appeal that it is neces-
sary to attempt to break Cannabis Sativa into different 
parts such as the fruit, the seed, the leaf, the bark, the 
root and so on.”131 Possession of the plant or any part 
was illegal. 

The former drug prosecutor, McDermid, thought the 
statute was ambiguous. He pointed out that while pos-
session of cannabis sativa was illegal, the Narcotic Control 
Act was silent about possession of a part of the plant. 
He noted that hemp, a part of the plant, was also used 
to make rope, and that cannabis seeds were widely used 
in birdseed mixtures and also reduced to an oil used in 
painting. To interpret the Act as Kane did meant that 
rope makers, birdseed vendors, and painters were all 
guilty of possession of a narcotic. McDermid argued 
that an interpretation that avoids “monstrous conse-
quences” and absurdities was to be preferred over an 
interpretation that did not. 

McDermid also contended that if the statute included by 
implication “a part of” the plant, then that part should 
be material to the purpose of the Act, namely the control 
of narcotics. Therefore, considered in context, the word 

“derivative” should be interpreted to mean those parts 
of the plant capable of being distilled into hash or hash 
oil. It was a subtle and compelling argument. But it was 
not sufficient to convince McDermid’s two colleagues. 

R v Peterson: Suspending  
Common Sense to Defend a Right 
McDermid wrote R v Peterson in 1970 for the majority of 
the Court. It was a complex appeal heard by a five-judge 
panel including Smith, Johnson, Kane, and Clement. 
Peterson had been arrested with twenty tablets of LSD 
which he told the arresting officer he had found on the 
street. At trial, the officer recounted the conversation. 
Normally, the judge would have held a voir dire, a hear-
ing within the trial, to determine if the statements of 
the accused to the police were voluntary and therefore 
admissible as evidence. However, because the con-
versation was exculpatory, the Crown prosecutor and 
defence counsel had decided a voir dire was not neces-
sary. The judge agreed. He then acquitted Peterson. 
While the trial judge was suspicious about Peterson’s 
evidence, nevertheless, he found that the Crown had 
not proven that Peterson knew he was in possession of 
an illegal drug. 

Although McDermid expressed serious doubt about 
Peterson’s innocence, he upheld the dismissal. The 
absence of a voir dire at trial was not a key issue on 
appeal. McDermid concluded that the trial judge almost 
certainly would have admitted the same evidence had a 
voir dire been held. So nothing turned on this. 

In any event, as McDermid wrote: “There is a further 
ground for not directing a new trial. It was the Crown 
who introduced the evidence.”132 In his view, the Crown 
could not complain about the admission of evidence it 
had introduced. He was concerned that, in a new trial, 
the Crown could try to exclude the evidence that had 
proven damaging to its case the first time around. 
McDermid saw no justification for allowing the Crown 
a do-over to “correct what have turned out to be errors 
in judgment.” To reinforce his point, McDermid quoted 
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Horace Harvey in R v Curlette to say that it was “quite 
apparent that the rules applied on appeals…based as 
they are on the traditional policy of the English law for 
safeguarding of life and liberty…are not appropriate to 
an appeal by the Crown which is made for the purpose of 
putting an acquitted person a second time in jeopardy.”

McDermid also rejected the Crown argument that the 
Court should minimize the Crown’s obligation to prove 
that Peterson had the necessary mens rea, that is, guilty 
mind. In this context, that meant the Crown had to prove 
that Peterson knew that what he possessed was illegal. 
Proving he had it physically in hand was not enough. 
The Food and Drugs Act (which governed LSD) explicitly 
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stated that possession was to be construed as in the Code. 
The Crown invited the Court to read the legislation in 
“the light of its social context” of runaway drug use and 
therefore ease the Crown’s burden of proof. McDermid 
declined to do this for the same formalistic reason the 
Court had refused to consider possible decriminaliza-
tion in sentencing. Consistent with that approach, it was 
for Parliament, not the Court, to set policy. In his view, 
had Parliament wanted to change the burden of proof, 
Parliament would have said so. 

Although McDermid agreed that the trial judge could 
have inferred guilt from the facts before him, since the 
trial judge had not done so, and McDermid considered 
that finding to be one of fact, the Court could not prop-
erly interfere. He dismissed the Crown appeal, with 
Chief Justice Smith dissenting. As some subsequent 
decisions revealed, McDermid was quite prepared to 
uphold inferences of intent by an accused even when 
the evidence was very circumstantial.133 In Peterson, 
his reluctance to interfere with the trial judge’s finding 
respected an important principle of appellate judging. 
Fact findings of trial judges are not to be interfered with 
absent some clear error.

A young Albertan drawn to the drug culture of the 
flower power generation, and unfortunate enough to 
run afoul of the law, might have consoled himself that 
“the Man” would give him a fair trial and maybe a light 
sentence. However, he probably did not want to come 
before the justices of appeal, especially if he were hop-
ing for less jail time. Despite mounting pressure from 
the public and politicians, the Court did not back down 
from its position that deterrence was the primary goal in 
drug offences. The question could be fairly asked if the 
Court, in emphasizing deterrence almost, it seemed, to 
the exclusion of any other sentencing principles, was not 
creating sentencing policy itself. As a new judge, Moir 
pointed out there were other aspects to sentencing such 
as rehabilitation. 

The Smith court demonstrated how conservatism is 
also about law-making. In doing so, it reveals why labels 
about “liberal” and “conservative” courts and jurists are 
misplaced, and debates about the proper role of judges 
misguided. The reality is that all judges engage in 
law-making because that is, always has been, and will 
continue to be an essential role of judges in the common 
law world. This role becomes all the more apparent – and 
transparent – where the democracy has constitutionally 
entrenched a charter of rights, as has Canada. 

CONCLUSION
Drug offences did not end with Bruce Smith’s retire-
ment in 1974. Cases in these categories took their place 
as part of the workload of the courts at the trial and 
appellate levels. In the first instance, a new status quo 
was achieved. Pot and LSD remained illegal, but police 
and prosecutors increasingly focused their attention on 
major traffickers, not casual users. This removed most 
of the controversy over how drug laws were enforced. 
To say that Smith’s court showed an innate conserva-
tism in dealing with these issues and even favouritism 
towards maintaining law and order would be accurate in 
part. But the full reality was more complex. The Court 
approached criminal law in much the same way as the 
first judges of the Court had done fifty years earlier.

And yet, confronted with something like the exploding 
use of marijuana, the Court could, and did, consciously 
or unconsciously, favour a narrow concept of the deliv-
ery of justice – strict compliance with the letter of the 
law in Canada. As an orthodox, formalistic court, which 
was very much in common with other Canadian appel-
late courts, Smith and his brother judges did not feel it 
was their place to question the law or even scrutinize too 
closely the way it was being applied. Although cracks 
were starting to show, the Court frequently continued to 
demonstrate its strong bias towards maintaining law and 
order, sometimes, perhaps, at the expense of full consid-
eration of the due process rights of individuals. 

SUPREME COURT OF ALBERTA JUDGES AT ANNUAL COURT MEETING, 1973. LASA 62-G-32.

THE CHANGING APPELLATE BENCH. L–R: MOIR, CLEMENT, ALLEN, CAIRNS, SMITH, 

MCDERMID, SINCLAIR, AND PROWSE, EDMONTON, 1974. LASA 72-G-1.



228

Towards the end of Smith’s tenure, 
there were signs this was chang-
ing as a new generation of judges 
ascended to the Court. Cliff Prowse, 
Spud Moir, and Bill Sinclair were 
joined by Bill Haddad, Bill Morrow, 
Herb Laycraft, Sam Lieberman, and 
others, under a new chief justice, Bill 
McGillivray. This group included 
many of Alberta’s top barristers. 
Aside from adding some impressive 
legal wattage to the court, the next 
wave of judges also brought a differ-
ent outlook. Although some of them 
might have claimed they were very 
much part of the legal traditions that 
had informed the Smith court, these 
judges belonged to the new genera-
tion who had come of age in the cru-
cible of war. The justices of appeal 
in the 1970s, the subject of the next 
chapter, prepared the ground for a 
broader role for the judiciary. 
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CHAPTER 7

B O O M  T I M E S  A G A I N :  
T H E  M C G I L L I V R AY  Y E A R S ,  1 9 7 4 – 1 9 8 4 

Talent is always conscious of its own abundance, and does not object to sharing.* 

BUCKET WHEEL IN OPERATION AT SYNCRUDE OIL SANDS MINE, 1976. PAA J4248/12.

William Alexander McGillivray became the Chief Justice of 
Alberta on December 4, 1974. His appointment marked the 
arrival of judges from the “Greatest Generation” who had 
grown up in the Depression. Largely veterans of World War 
II, this generation had practised in a busier, more complicated 

legal environment. They benefited immensely from the postwar prosperity and were 
very much a part of the social changes and progressive politics of the times. These 
men – for the judiciary remained overwhelmingly male until the 1980s – brought a new 
perspective to the appellate bench. McGillivray’s tenure coincided with the advent 
of legal modernism in Canada, and, while some of his judges remained rooted in the 
conservatism still characteristic of the legal profession of the time, others provided a 
needed breath of fresh air. 

At the federal level, steps were being taken to modernize the law and the judiciary 
and the Alberta appellate court took part in that shift. High-quality appointments 
allowed McGillivray to build a very collegial court. Faced with the demands of the 
“litigation explosion” of the 1970s, the Court undertook a collaborative effort to meet 
the challenge. This involved reappraising the Court’s practices and its jurisprudence. 
The new generation showed a greater willingness to exercise the Court’s role in devel-
oping the law. In common with judges across Canada, they demonstrated a desire 
to move beyond the orthodoxies of so-called “black letter” law and make the law 
more responsive to changing social circumstances. One contemporary even called the 
period “magical.”1

The more receptive outlook of the McGillivray bench was timely, given the demands 
on the Court. The Court now found itself considering constitutional law, which had 
experienced a rebirth in the 1970s. The growth of government at all levels brought 
jurisdictional conflicts between federal and provincial governments to the fore in 
a way not seen for decades. Disputes over Alberta’s energy wealth exacerbated ten-
sions between Ottawa and the province. Against this backdrop, the Court dealt with 
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a number of “division of powers” 
cases, strongly defending provincial 
rights from federal encroachment. 

THE MCGILLIVRAY COURT

Courts are, unquestionably, the seats 
of politeness and good-breeding; were 
they not so, they would be seats of 
slaughter and desolation. 

– Lord Chesterfield.2

Necessary Reforms Begin 
Modernizing the Judiciary
Bill McGillivray’s 1974 appointment 
came amid federal government 
efforts to improve the country’s 
judiciary. Minister of Justice Pierre 
Trudeau took a first step in 1968 
when he undertook to consult 
the legal community on judicial 
appointments. As the benchers of 
Alberta’s Law Society remarked at a 
1973 meeting:

The fact that the Minister has sent 
people out to make enquiries seems 
to indicate that he might want help 
in making his selections…Until five 
or six years ago there was no sug-
gestion that anybody should be con-
sulted on this Government preroga-
tive. Certain unhappy appointments 
persuaded the Minister of Justice 
to consult the Canadian Bar at least 
to the extent that a list of possible 
appointees would be submitted to a 
Select Committee scattered across 
the country.3

Previously, the appointment process had been opaque and informal. The 
Minister of Justice was nominally responsible for finding and nominating 
individuals, with Cabinet approval. Patronage was a prime consideration. 
Other cabinet ministers had considerable influence over appointments in 
their jurisdiction. If a lawyer wanted to become a judge, words had to be 
put into the ears of the right people. Under the Trudeau initiative, the 
Canadian Bar Association’s Select Committee only assessed names put for-
ward by the minister and gave an opinion as to their qualifications. But it 
was a first step. 

Trudeau’s successor, John Turner, took reform further. Proclaiming that 
merit was the primary qualification for candidates to the judiciary, he 
worked the phones privately to find appealing prospects and check their 
backgrounds.4 Upon becoming justice minister in 1972, Otto Lang, former 
Dean of the University of Saskatchewan Law School, appointed Ed Ratushny 
as his Special Advisor on Judicial Affairs.5 Ratushny criss-crossed the coun-
try, consulting widely with chief justices, chief judges, and law societies, as 
well as the party faithful. 

From his research, a list of candidates was drawn up for Lang and his suc-
cessors to recommend for the judiciary. Some appointments across party 
lines signalled the emphasis on merit. An early Alberta example was Val 
Milvain, known as an  arch-Conservative, who was appointed Chief Justice 
of the Trial Division in 1968.6 McGillivray was known to be nearly apoliti-
cal. Widely acknowledged as a leading light of the bar, McGillivray was ele-
vated “from the street” straight to chief justice to show that the government 
wanted the best for the bench. 

The government also started to address the lack of any women on the feder-
ally appointed bench.7 Neither the Trial Division nor the District Court in 
Alberta had yet seen a woman appointed, much less the Appellate Division. 
Turner appointed the first female superior judge in Canada, and Lang fol-
lowed up with several more. The first two women made federal judges in 
Alberta, Elizabeth McFadyen in 1976 and Mary Hetherington in 1978, later 
had distinguished appellate careers, but it was well into the next decade 
before a woman ascended to the provincial appeal court.

Youth was another focus. There had been a tendency in Canada to regard 
the bench – especially the appellate bench – as a retirement home for lawyers 
worn out by the rigours of practice or wanting to coast into retirement. The 
average age for appeal court judges in Alberta during the 1950s and 1960s 
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was about sixty-two. In the 1970s, it 
dropped to fifty-three.8 Many indi-
viduals coming onto the bench in 
that decade were in the prime of 
their careers. 

The Liberal policy also emphasized 
candidates with experience as bar-
risters, and, for appeal courts, prior 
experience as a trial judge. With 
the generalist lawyer fast disappear-
ing, new appointments were usually 
lawyers highly experienced in court 
work. For appellate appointments, 
most had trial judge experience. 
Certainly this was true of Alberta’s 
appeal court. Starting with Clement 
in 1970, and for the next twenty 
years, new members of the Court 
were mostly barristers, generally 
of high calibre, and many had also 
been trial judges.9 Of the thirteen 
appointments between 1972 and 
1981, nine were from trial courts. 

The Talent Pool  
on the District Court
Many new appointments came from 
the District Court of Alberta, and 
they were some of the best appellate 
judges of their generation. Chief 
Judge John Decore had created a 
pool of legal talent on his court. 
An Edmonton lawyer, Decore was 
appointed head of the District 
Court of Northern Alberta in 1965 
and subsequently chief judge of 
the amalgamated court in 1975. As 
part of the drive to modernize and 
improve the District Court, Decore 
very actively recruited young barris-
ters who showed promise.10 A former 

Liberal MP, Decore had excellent political connections and influence on 
appointments.11 Starting in the late 1960s, the District Court was stacked 
with good lawyers, and six of the thirteen appellate appointments between 
1971 and 1981 got their start on the District Court in Edmonton. 

By 1980, the Alberta appellate court could boast some real heavyweights. 
McGillivray, Spud Moir, Cliff Prowse, Bill Morrow, and Herb Laycraft 
were all considered among the best of the best in civil litigation, while 
Milt Harradence and Buzz McClung fell in the same category in criminal 

WILLIAM ALEXANDER MCGILLIVRAY, LASA ACC. 2003-03.
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litigation. Others, such as Sam Lieberman, Roger Kerans, 
and William Stevenson, emerged as excellent judges. 
It was almost too powerful a bench. Roger Kerans, 
no retiring person himself, remembered his older col-
leagues as tough when he first came to the appeal court 
as a junior judge. “They could be a real bunch of bullies. 
Bill Stevenson and I realized that we had to stand up for 
ourselves or get buried.”12

The New Judges
McGillivray was not the first appointment to the Court 
under the revamped policy. Shortly before Smith retired, 
there were three appointments, two replacing Ted Kane 
and Horace Johnson, and one new one, bringing the 
Court up to nine justices. The three new judges not only 
reflected an enhanced selection process but were also 
indicative of the wartime generation coming to the fore. 

Cliff Prowse, Distinguished  
Veteran and Progressive Thinker
David Clifton Prowse, known as Cliff, was the first, 
appointed in 1972. He was a member of the Prowse legal 
clan. His father, J. Harper Prowse, had started his prac-
tice in Taber, Alberta, and became a leading member 
of the Lethbridge bar. Born in 1920, Prowse was one of 
three brothers who were successful as lawyers and poli-
ticians. Eldest brother Harper was leader of the provin-
cial Liberal Party and eventually a Senator, and Hubert 
became a Queen’s Bench justice. 

Prowse grew up in Taber and entered the University 
of Alberta just as World War II began. He joined the 
RCAF and was a bomber navigator. Shot down over 
Germany, Prowse lost a leg and was a prisoner of war for 
two years, which severely compromised his health later 
in life. After the war, Prowse finished a B.Comm. degree 
and then did law, finishing in 1950 at the top of the class. 
He articled in Calgary at the Fenerty firm, stayed on as a 
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litigator and subsequently as a partner. Bill McGillivray 
was a colleague and close friend. Prowse was not a court-
room performer.13 He preferred the art of negotiation, 
and was very effective, given his meticulous preparation, 
compelling arguments, and reputation for fair dealing.14 
Often in charge of the firm’s articling students, Prowse 
was a tough taskmaster who didn’t suffer fools. Although 
sometimes irascible due to his ill health, Prowse never 
complained about his infirmities.

He made an immediate impact on the Smith court, and 
was a frequent writer. Prowse’s judgments were clear, 
well argued, and well researched but not overburdened 
with case law and authorities. He was not afraid to dis-
sent and frequently offered his own views when concur-
ring. In his judgments, he was a breath of fresh air on the 
Court, progressive and very willing to make law. When 
the Charter of Rights and Freedoms was enacted, Prowse 
was determined to write the first Charter judgment for 
the Court. And he did, with Hunter v Southam. Prowse, 
however, did have at least one fault. Never a trial judge 
himself, he had a tendency to “retry” cases on appeal. 

Bill Sinclair, Courageous Warrior and Artist
At the beginning of 1973, William R. Sinclair joined 
the Court, coming up from the Trial Division. Six years 
later, he would leave to become the first Chief Justice 
of the newly constituted Court of Queen’s Bench, the 
amalgamated court that replaced the Trial Division 
and the District Court. After stepping down as chief in 
1984, he stayed on as a supernumerary judge and chaired 
a number of federal commissions. Although Sinclair had 
been born in Winnipeg in 1920, his family had deep 
roots in Alberta, as his grandfather had arrived with a 
CPR bridge crew in the 1880s. His father was Dean of 
Agriculture at the University of Alberta. Sinclair grew 
up in Edmonton and attended university there, earning 
a B.Comm. in 1941 before joining the navy. 

As a landing craft officer, Sinclair participated in four 
different Allied invasions, starting with the Dieppe 
raid in 1942. Under heavy fire, he returned four times 

to the beachhead to pick up troops, even disembarking 
to assist them onboard.15 After the war, Sinclair entered 
the law program at Alberta, although he first considered 
a career as an artist. Throughout his life, he continued to 
paint as a hobby.16 After getting his law degree in 1948, 
Sinclair articled with S. Bruce Smith and stayed on with 
his firm as a litigator. In 1954, Sinclair joined Canadian 
Gulf in Calgary as in-house counsel, staying five years 
before returning to Edmonton and a litigation practice 
with Emery Jamieson. He also did his time in Liberal 
politics, running John Decore’s campaign in 1963 and 
running as a candidate himself in 1965. After just ten 
years of practice, Sinclair was appointed to the Trial 
Division in 1968. He was well liked as an impeccably 
impartial judge who ran a good court.

Sinclair was probably happier as a trial judge. Although 
he did not write often for the Court, his decisions were 
clear and well organized, avoiding the long, sometimes 
discursive quotations that still plagued most appel-
late judgments of the time. A gentle, modest, and 

< DAVID CLIF TON PROWSE, LASA ACC. 2002-028.

< DISTRICT COURT OF ALBERTA JUDGES, SOURCE OF SEVERAL JUDGES FOR THE COURT OF APPEAL, AT SWEARING-IN OF ELIZABETH 

MCFADYEN, FRONT, 2ND FROM RIGHT, 1976. ROGER KERANS (FRONT 2ND LEF T), BUZZ MCCLUNG, JOHN BRACCO (BACK, 2ND AND 

3RD LEF T) BILL STEVENSON, AND ROGER BELZIL (BACK, 2ND & 1ST RIGHT) ALL JOINED THE APPEAL COURT. LASA 79-G-11.

^ WILLIAM ROBERT SINCLAIR, COURT OF APPEAL COLLECTION.
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good-natured man, Sinclair was 
sympathetic and humane, and a 
judge who was considered sensi-
tive to social conditions. Indeed, it 
is fair to say that he was one of the 
most progressive judges of this era 
on the Court. Among his accom-
plishments was mastering French at 
the age of fifty. 

Arnold Moir, Flashy Litigator 
With a Social Conscience
Spud Moir followed Sinclair onto 
the Court near the end of 1973. Born 
Arnold Fraser Moir in 1918 in Fort 
Macleod, he took his law degree at 
the University of Alberta, gradu-
ating in 1946. He then went on to 
Harvard for a master’s degree in law. 
Returning to Edmonton to practice, 
he was one of the partners of the 
Wood, Moir, Hyde and Ross firm. 
Moir quickly emerged as a top litiga-
tor in Alberta, one of a club of “eight 
or nine counsel” who, according to 

Herb Laycraft, dominated trial 
work in Alberta in the 1960s.17 

Moir was a reformer. He had an 
important role in establishing legal 
aid in the province. As a bencher 
(and later president) of the law soci-
ety, Moir pushed for negligence 
insurance and for spot audits of law-
yers’ trust accounts.18 For years, he 
taught legal ethics, among other sub-
jects, at the University of Alberta. A 
frequent champion of the underdog, 
Moir did work for aboriginal com-
munities and was made an honor-
ary chief of the Samson Cree Band. 
Indeed, his main weakness as an 
appeal judge was a tendency towards 
advocacy, along with a willingness 
to retry criminal cases. In criminal 
matters, he acquired a reputation as 
the Court’s “dove.” McDermid joked 
that Spud single-handedly brought 
the sentence for robbery down to 
three years from five. If so, it was a 
tribute to his compelling nature and 
ability to convince others. Although 
Moir disputed the value of stern 
sentencing, he penned several influ-
ential judgments that stressed deter-
rence for certain crimes. 

Extroverted and opinionated, Moir 
was also very patient and reasonable 
during argument and in conference 
with his brethren. Almost immedi-
ately, he revealed himself as a judge 
with an activist bent. One defence 
counsel claimed a panel of Moir, 
Sinclair, and Bill Morrow to be 
one of the “most sympathetic” and 

talented appeal courts ever seen in 
Alberta.19 

Bill Haddad,  
Pragmatist and Mediator
William J. Haddad followed Moir, 
appointed just a few days before 
the new chief at the end of 1974. He 
came directly to the Court from the 
District Court, where he had been 
appointed in 1965 as one of John 
Decore’s “recruits.”20 Haddad had 
an exotic background. Although 
he was born in Saskatchewan, his 
parents were Lebanese. His father, 
who was from the Bekka Valley, 
came to Canada in 1897 to escape 
Turkish oppression.21 He became a 
successful merchant. Improbably, 
he met a countrywoman from the 
same hometown who was travel-
ling in Canada and married her. Bill 
Haddad was born in 1915, one of 
eight children. 
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The family moved to Edmonton 
in 1936, specifically so their chil-
dren could go to university. Haddad 
enrolled in the combined arts and 
law program. He finished his degree 
in 1941 and enlisted in the navy while 
doing his articles. He was called to 
the bar before starting active ser-
vice. Haddad spent most of his ser-
vice as a legal officer attached to 
Pacific Command, with the rank of 
lieutenant. After discharge in 1946, 
he started practising in Edmonton, 
first with A.L. Marks and then as 
part of Wood, Haddad, Moir, Hyde 
and Ross, before starting Simpson, 
Haddad, Cavanagh, Henning, 
Buchanan and Kerr in 1961. Haddad 
had a mixed practice of litigation, 
commercial work, and real estate. 
An active Liberal, Haddad was also 
a director and vice-president of the 
Eskimos football club and chair of 
the Edmonton Police Commission 
from 1966 to 1971. 

Haddad could be characterized as an 
open-minded pragmatist. His nine 
years as a trial judge complemented 
his diverse practice. Interestingly, 
Haddad felt his appointment to 
the Court was in large part due to 
S. Bruce Smith, who strongly rec-
ommended the promotion. He was 
a conscientious judge, very courte-
ous with counsel. Although not an 
energetic writer, he was sufficiently 
sure of himself to dissent when 
necessary.22 

Bill Morrow, Justice of the North
William G. Morrow was one of two 
new appointments in 1976. Morrow 
was legendary as the “Justice of the 
North,” appointed to the Territorial 
Court of the Northwest Territories 
in 1966 to replace another Albertan, 
John Sissons. Morrow’s Arctic con-
nection was forged earlier when he 
accompanied Sissons on a far-flung 
circuit through the Territories as a 
(mostly) unpaid defence counsel.23 
It was typical of Morrow, who had 
a passion for justice and a taste for 
adventure. Born in Edmonton in 
1917, the son of a solicitor, Morrow 
attended the University of Alberta. 
He then articled with his father and 
was admitted to the bar in 1940. 
Morrow joined the navy shortly 
afterward, serving as second offi-
cer of a minesweeper. He was at 
the head of the invasion flotilla at 
D-Day. 

After the war, Morrow returned 
to Edmonton and decided to prac-
tise as a litigator. He would say later 

that it appealed to his Irish com-
bativeness.24 Morrow was a maver-
ick. Quickly establishing himself 
as an ace courtroom lawyer, both 
at trial and appeal, he took all cli-
ents, regardless of their ability to 
pay. He was prepared to go to the 
highest court in the land, even at 
his own expense, if he felt there was 
an injustice to his client. “I would 
always ask him at the Supreme 
Court [of Canada], are you getting 
paid for this one, Bill?” remembered 
Herb Laycraft, who faced off against 
Morrow many times.25 Morrow was 
also a romantic. As related in an ear-
lier chapter, he was determined to 
appear in the last case in front of the 
Privy Council before appeals there 
ended, and he succeeded with the 
Wakefield appeal. 

In the north, Morrow found an envi-
ronment to which he was well suited. 
He was a great believer in the com-
mon law tradition of actively shaping 
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the law. Dealing with the aboriginal communities of the 
Arctic, Morrow moulded his judgments to take local 
conditions and social realities into account. One com-
monly cited example was the shorter criminal sentences 
he imposed for the Inuit, which took into account their 
much shorter lifespan, and he often allowed offenders to 
stay in the north for their incarceration. He also ruled 
that Inuit adoption practices were legal and binding.26 
Morrow wrote the trial judgment in R v Drybones, one of 
the most significant Bill of Rights cases. His experience 
in the north, coupled with his own understanding of the 
problems people have in life, made Morrow one of the 
most open-minded judges on the Court in his four years 
there. He died in 1980, only sixty-three. 

Sam Lieberman, Builder of Legal Institutions
Sam Lieberman was the other 1976 addition to the Court. 
Lieberman was the first Jewish superior court judge in 
Alberta, appointed to the District Court in 1966. He 
was promoted to the Trial Division in 1970, coming to 
the appeal bench with a reputation as an excellent trial 
judge. Another veteran, Lieberman had been a pilot 
with the RAF Coastal Command and did two overseas 
tours, ending the war as a squadron leader. Sam was born 
in 1922, the son of Edmonton lawyer Moses Lieberman. 
His father Moe was well known in the city. He had 
played for the Edmonton Eskimos football team, man-
aged them for a period in the 1920s, and was president 
of the club when the team won the Grey Cup in 1956.27 

Lieberman had just started university when the 
war broke out. He enlisted in 1940. After the war, 
Lieberman considered staying in the military but 
returned to university. He chose law initially as a com-
fortable career, but it became a true calling by the time 
he finished school.28 He articled with his father’s firm, 
Friedman, Lieberman and Newson, and stayed on after 
his admission to the bar in 1949. The firm had an exten-
sive insurance practice, and Lieberman specialized in 
insurance negligence litigation. He was also involved 
with the Eskimos football club as well as many other 
community groups: the B’nai Brith, the Kiwanis Club, 
the Canadian Council of Christians and Jews, and the 
Canadian National Institute for the Blind, among oth-
ers. As a member of the air force auxiliary, Lieberman 
was assigned as aide-de-camp to Lieutenant-Governor 
J.J. Bowlen for four years. 

Like Moir, he pushed for the establishment of legal 
aid and was the first chair of the Legal Aid Society of 
Alberta. Lieberman also lobbied for a provincial board of 
review for the long-term disposition of individuals who 
had been incarcerated in mental institutions after being 
found unfit to stand trial or not guilty due to insanity. 
Although recently appointed to the bench, Lieberman 
was made chair of the board when it was set up in 1967. 

SAMUEL SERETH LIEBERMAN AND WITH WIFE NANCY, 
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As an appellate judge, Lieberman has been described as 
pragmatic. He termed himself “a constructionist, but 
not strictly so.”29 In some ways a judicial conservative, he 
was also open-minded and thoughtful. As a trial judge, 
Lieberman authored some important judgments in civil 
law, and he was considered a strong and hard-working 
judge on the appeal court. 

Bill McGillivray, a Collegial and Congenial Leader
Not surprisingly, another strong judge was the new Chief 
Justice of Alberta, William Alexander McGillivray. 
His appointment from “the street” to the highest judi-
cial office in the province was a first for Alberta. Otto 
Lang announced McGillivray’s appointment himself in 
Calgary, clearly to showcase the federal government’s 

new approach. Apolitical (his sympathies claimed by 
Conservatives and Liberals both), McGillivray was very 
popular with the bar and acknowledged widely as a lead-
ing barrister in the province. The announcement of the 
appointment was greeted with enthusiasm.

McGillivray was also the first native-born Albertan to 
become Chief Justice. Born in Calgary in 1918, he was 
initially educated at a private school in Victoria, com-
pleted high school in Calgary, and then went to the 
University of Alberta. The young McGillivray was an 
avid tennis and badminton player and was provincial 
champion in tennis and table tennis. He was also a dedi-
cated hunter and fisherman, and remained so all his life. 
After earning his BA in 1938, McGillivray entered law 
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and graduated first in his class in 
1941. His father, A.A. McGillivray, 
died only a few months before his 
graduation. 

Back problems and the need to 
support his mother – pensions for 
judges’ widows did not exist – kept 
McGillivray out of the military.30 He 
articled in Calgary at the Fenerty 
and McLaurin firm and stayed there 
for the rest of his career as a prac-
titioner, joining the bar in 1942. By 
the 1960s, McGillivray was prob-
ably the most respected counsel in 
Calgary, a classic courtroom law-
yer. His strengths as a barrister 
included his ability to quickly ana-
lyze a problem to get to the essen-
tial issue, and most importantly, his 
exceptional talent at cross-exam-
ination. In discovery or the court-
room, McGillivray used a friendly, 
naïve, country bumpkin persona 
that would invariably lure witnesses 
into complacency and letting their 
guard down. Needless to say, this 
could be quite effective, especially 
with experts.31 

McGillivray’s courtroom persona 
was a reflection of an immensely 
gregarious and likeable man. He 
was genuinely unpretentious, refus-
ing to take himself too seriously. 
On appointment, he answered a 
reporter’s question about his judi-
cial principles with a quip: “I’m for 
motherhood and against crime.”32 
However, while McGillivray might 
enjoy a good lawyer joke, he was 
quick to defend the law as an hon-
ourable and valuable profession. He 
took the obligations of his calling 
seriously, and reportedly drove his 
partners to distraction. He took 
all comers and, like Morrow, would 
throw great time and energy into the 
cause of a penurious client. He had 
an innate sympathy for the under-
dog and the underprivileged. 

McGillivray and his wife Kay were 
the souls of hospitality. Once he was 
chief, any visiting judge in Calgary, 
from the District Court on up, was 
usually invited for dinner at the 
McGillivray household. The invi-
tation often included an evening of 
cards, since the McGillivrays were 

avid bridge players. McGillivray’s 
correspondence shows the reach of 
his congeniality: Grey Cup pools 
with other chief justices, met and 
befriended at judicial conferences; 
fishing trips with fellow jurists; 
notes sent to new acquaintances. He 
joked that going to the bench meant 
spending his days with a group of 
old friends. 

McGillivray’s warm personality 
had a salutary effect on the Court. 
As colleague Bill Stevenson noted, 
McGillivray “breathed collegial-
ity into a court which could have 
had significant problems.”33 It was a 
quality that was considered lacking 
under the previous chief justice.34 
McGillivray’s management skills 
went beyond simply being every-
one’s friend. Bill Haddad and Spud 
Moir had a well-known falling out as 
law partners, and the new chief made 
it clear that he expected them to 
put any bad feelings behind them.35 
The ability to keep a group of high 
achievers on good terms should not 
be underrated. As Sam Lieberman 
remarked, “every member of the 
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judiciary has a well-developed ego. 
Some develop it more than others.”36 
An appeal court, where consensus is 
vital, cannot afford conflict. And as 
provincial appellate courts started 
to more explicitly embrace their 
law-making roles – which largely 
corresponded with McGillivray’s 
tenure – collegiality took on even 
greater importance.37 A happy court 
was a better-functioning court.

McGillivray had his flaws. Despite 
the warm reception for his appoint-
ment, there was speculation about 
his lack of bench experience. A 
contemporary, Herb Laycraft, 
thought this would have benefited 
McGillivray. The chief justice, like 
some of his brother judges, suffered 
from a tendency to play advocate 
and retry cases. The worst offend-
ers, it might be observed, were gen-
erally the judges who went straight 
from the street. Howard Irving, who 
joined the Court in 1985, remem-
bered appearing once before a 
panel with McGillivray and Prowse. 
Even though he was the appel-
lant, he never actually argued the 
case. The Chief Justice and Prowse 
interrupted him immediately, pro-
ceeded to argue the appeal between 
them, and then reserved judgment.38 
Neither Irving nor the respondent 
counsel presented anything. Irving 
didn’t complain – he won. 

By the late 1970s, the Court needed 
more judges. This was a direct result 
of what Alberta lawyers and judges 
of the era remember as a “litigation 

explosion.” McGillivray’s term coin-
cided almost exactly with the begin-
ning and the end of the now almost 
mythical Alberta energy boom of 
the 1970s. This was created by the 
rapid rise of oil and gas prices after 
the OPEC oil embargo of 1973. 
The provincial economy went into 
overdrive and thousands of people 
flooded into Alberta. The economic 
activity produced large amounts of 
litigation. Crime rates in Canada 
also shot up upward in the 1970s 
and Alberta saw some of the biggest 
increases.39 A raft of other factors, 
such as more government regulatory 
activity, constitutional issues, and 
new kinds of public and private law, 
greatly grew court lists in Canada.40 
The primary response in the 1970s 
was to appoint more judges, but this 
rarely kept pace with the emerging 
needs of courts across the country. 

Creating supernumerary status 
for judges helped to some degree. 
This was another policy designed 
to ensure the vigour of the bench 
by allowing older judges to par-
tially retire. Supernumeraries were 
first created with an amendment to 
the Judges Act of 1971. Upon reach-
ing seventy, judges with at least ten 
years’ service could elect to become 
supernumerary, which meant a 
greatly reduced workload. In 1975, 
further changes brought the age 
down to sixty-five for judges with 
fifteen years’ service. It was good 
policy to ensure the vigour of the 
bench while retaining experienced 
judges, but it had mixed effects 

on judicial manpower, depending 
on whether there was a full-time 
appointment to make up for a judge 
going supernumerary. In the case 
of the Alberta Court, McDermid 
and Haddad elected to go super-
numerary in 1978 and 1980 respec-
tively. Through the crunch that 
developed in the early 1980s, how-
ever, the supernumeraries worked 
nearly full-time to help out, which 
in essence gave the Alberta bench 
twelve judges for a time. 

Milt Harradence, Flamboyant 
Maverick for the Defence 
Two appointments were made 
in 1979 to keep the Court up to 
strength. Milt Harradence was a 
surprise. Flamboyant hardly began 
to describe Harradence. He dressed 
to the nines; flew vintage war-
planes in air shows; was armed to 
the teeth (for self-defence); and was 
known for late-night cloak-and-
dagger phone calls to his cronies. 
Harradence was also acknowledged 
as the pre-eminent criminal law-
yer in Alberta, with a reputation 
that reached across the nation. Like 
McGillivray, Harradence was a mas-
terful cross-examiner, and much of 
his formidable reputation was due to 
his courtroom ability.41

Asa Milton Harradence was born 
in Blaine Lake, Saskatchewan, in 
1922, the son of a general merchant. 
Through his mother, he was related 
to the Horner family, prominent 
in Liberal politics. Growing up in 
Prince Albert, Milt Harradence 
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would cut classes to see John 
Diefenbaker in court. His parents 
socialized with the Diefenbakers, 
and this turned his mind towards 
law at a young age. Enlisting in the 
RCAF at the beginning of the war, 
Harradence was trained as a pilot 
but was disciplined for unauthorized 
stunting and finished up the war in 
the infantry.42 

After the war, Harradence took law 
at the University of Saskatchewan 
and then articled in Calgary with 

the Nolan Chambers firm, improbably doing mortgages under Jack Saucier. 
After joining the Alberta bar in 1951, Harradence struck out on his own, 
almost exclusively practising criminal law, although founding a general ser-
vice law firm. Harradence was a president of the Calgary Bar Association 
and served as a Law Society bencher. He was politically active, serving as an 
alderman in 1957–58 and as leader of the provincial Progressive Conservative 
Party in the 1963 election. In 1974, he was appointed to head an inquiry into 
a riot at the Calgary Correctional Centre. 

When Harradence was offered an appointment and accepted, the bar was 
shocked. He seemed far too colourful a character to be considered and didn’t 
seem the kind of lawyer with ambitions for the bench. Like some of his 
brother judges, Harradence remained a counsel at heart. He was notori-
ously lenient with sentencing. McGillivray reportedly said that Moir and 
Harradence could never be allowed to sit together on sentence appeals.43 
But, as he knew all the tricks, Harradence could sometimes be tough. 
Laycraft remembered a lawyer telling him, “When Harradence says your 
client is guilty – by golly he’s guilty.”44 Harradence was labelled the “Great 
Dissenter,” an outspoken defender of the rights of an accused who was often 
proved correct at the SCC.

Herb Laycraft, Brilliant Man of Duty
James Herbert Laycraft was in many ways the opposite of Milt Harradence. 
What he lacked in flamboyance, however, Laycraft made up for in ability. 
Many observers considered Herb Laycraft to be one of the foremost legal 
minds of his generation in Alberta. His reputation as a barrister, as formida-
ble as McGillivray’s, was based on an array of strengths: a skilled courtroom 
tactician, a strong analytical thinker, thorough with research and prepara-
tion, and a very hard worker. On the appellate bench, Laycraft stood out 
immediately as a thoughtful judge who really understood the function of the 
Court in developing the law. 

Born in the hamlet of Veteran in 1924, Laycraft grew up in High River. As 
a teenager, he worked for the local paper published by Prime Minister Joe 
Clark’s father. Along with his twin brother, Harold, Laycraft lied about his 
age and joined the army at seventeen.45 After being trained as a radar tech-
nician in the Royal Canadian Artillery and spending a couple of years in the 
Maritimes, he was sent to Australia for the last two years of the war. In 1946, 
he returned home and attended the University of Alberta with his veteran’s 
allowance, taking the combined arts and law program and graduating in law 
in 1951. Among other accomplishments, he met and married Helen Bradley, 
a member of the university faculty.46 
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Laycraft articled under E.J. 
Chambers at the Nolan Chambers 
Might firm, now known as Bennett 
Jones, and joined the bar in 1952. 
Henry Nolan, considered the lead-
ing civil barrister in the province, 
became his mentor. As a student, 
Laycraft helped prepare the factum 
for the Borys appeal and was Nolan’s 
junior on the Turta appeal. Laycraft 
also worked with Val Milvain, 
another leading counsel brought 
into the firm to replace Nolan when 
the latter went to the SCC. When 
Milvain joined the Trial Division in 
1959, Laycraft became the senior lit-
igator for the firm. His specialties 
were resource law, medical malprac-
tice, and increasingly, regulatory 
hearings. Although Laycraft was 
known to be a Conservative – if not 
particularly active in politics – the 
Trudeau government appointed him 
to the Trial Division in 1975, and 
Laycraft soon proved himself to be 
an outstanding trial judge. 

McGillivray almost certainly 
requested that his eventual succes-
sor be moved to the Court. Laycraft 

was widely considered to be SCC material.47 And he was probably the first 
Alberta Chief Justice since Harvey to really consider the proper role of a 
provincial appellate court. More will be said about Herb Laycraft in the 
next chapter. 

Four more appointments followed Laycraft, one to replace Morrow, who 
died in 1980; one to make up for Haddad going supernumerary; one to 
replace Clement; and one for the new position to bring the full-time bench 
up to ten. Roger Kerans and Bill Stevenson were appointed on the same day 
in October 1980, followed soon after by John W. “Buzz” McClung. Then, 
finally, the “other Roger,” R.H. Belzil, joined the bench in 1981, anticipat-
ing Carl Clement’s retirement. They were all products of Decore’s District 
Court. Belzil was a contemporary of McGillivray, but the other three were 
young tigers in their mid-forties. 

Roger Kerans, Forceful Man of Ideas
Roger Kerans brought intellectual restlessness and a delight in adminis-
trative and procedural ideas to the Court. He was an experienced judicial 
administrator as Decore’s associate chief judge. Kerans was also the most 
activist of the judges on the McGillivray and Laycraft courts. And quite 
consciously so: Kerans saw developing jurisprudence as a fundamental and 
important role of an appeal court. Taking his cues from the “golden age” of 
common law in the nineteenth century, before legal formalism took hold, he 
believed simply that the law should change as society changed – this was the 
great strength of the common law tradition, and one of the responsibilities 
of its judges. 

Kerans was born in Lashburn, Saskatchewan, in 1934, the son of school-
teachers. The family moved to Edmonton where Kerans took most of his 
primary school education. A graduate of the University of Alberta, he 
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obtained his BA in 1954 and law degree in 1957. His time 
at law school was a little tempestuous. Kerans started 
working in a local law office while still a student, which 
did not sit well with Dean Bowker, but he was allowed 
to finish his degree.48 After articles, Kerans immediately 
opened his own office, which evolved into the partner-
ship of Dantzer, Trofimuk, Kerans and Cristall. He was 
the firm’s civil litigator and also did some criminal law, 
defending the last man charged with capital murder in 
Alberta. Kerans could be combative: Chief Justice Smith 
once threatened him with contempt after a rocky appeal 
hearing. Shortly afterward, the Chief Justice swore 
Kerans in as a judge, telling him he had gone “from the 
jailhouse door to the courthouse door in a week.”49 

Involved in Liberal party politics since university, Kerans 
knew John Decore well and was one of the young ener-
getic lawyers the Chief Judge wanted for the District 
Court. At thirty-six, Kerans was the youngest judge 
appointed to a federal court in Alberta. Kerans quickly 
became Decore’s right hand and was made associate 
chief judge in Calgary. After amalgamation, Kerans was 
briefly part of the new trial court before going to the 
Court of Appeal. He joked that McGillivray asked for 
him because, while sitting ad hoc on the Court, he pleased 
the chief justice with a judgment that let an aboriginal 
man off the hook for trafficking in wildlife parts. 

Laycraft called Kerans a “stalwart of the Court,” willing 
to take on any task. His colleagues credit him with sev-
eral innovations, such as the introduction of the special-
ized sentence appeal panels in 1985, and the Court’s early 
computerization. Kerans was also one of the Court’s 
leading writers on Charter cases. He was creative, open-
minded, and not afraid to be an agent of change with the 
law. Kerans was another name touted as SCC material. 

Bill Stevenson, Cerebral and Scholarly 
Bill Stevenson was also considered one of the intellectu-
als of the Court, if more conservative with jurisprudence 
than Kerans. He had spent two years as a full-time law 
professor at the University of Alberta, and taught part-
time much longer. Widely considered a candidate for the 
SCC, Stevenson was appointed to it in 1990. His appoint-
ment was widely praised, as Stevenson was lauded for his 
promotion of judicial education and training, his learned 
and well-written judgments, and his application of com-
mon sense to the law. 

William Alexander Stevenson was a native Edmontonian, 
born in 1934. His father was a police officer who became 
the city’s deputy chief.50 He attended the University of 
Alberta and entered the combined arts and law program. 
Stevenson got his law degree in 1957, the gold medal 
winner for his class. He articled with Bill Morrow and 
became his partner immediately upon joining the bar. 
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Morrow was a very important mentor to Stevenson, 
who attended the Privy Council hearing for Wakefield 
as junior to his principal. They were very close friends. 
Stevenson inherited Morrow’s robes and even wore 
them on the SCC.51 Known as a fine litigation coun-
sel, Stevenson worked on the revision of the Rules of 
Court with Herb Laycraft and Horace Johnson in the 
late 1960s. One of Stevenson’s strengths was his encyclo-
pedic knowledge of practice and procedure.52 

He had also started teaching in 1962 as a sessional 
instructor at his alma mater. In 1968, he became a full-
time faculty member, but after two years went back to 
practice and part-time teaching. In 1975, he was offered 
a post on the District Court. An excellent trial judge, 
Stevenson’s appointment to the appeal court was not a 
surprise. His judgments were models of logic and clar-
ity, and he was an active writer on the Court. Stevenson 
combined an appreciation for the incrementalism inher-
ent in the common law tradition with a fine sense of the 
role of the appeal court in developing jurisprudence. In 
other words, while never deciding more than needed, he 
was not afraid to change the law as necessary. 

As the founding chairman of the Legal Education 
Society of Alberta, Stevenson had an abiding interest 
in legal education and that included judicial education 
for judges. Prior to the late 1970s, there was literally no 
training for judges. They received their appointment and 
went to work, though often with help from established 
colleagues. As part of its efforts to improve the judiciary, 
the federal government implemented in 1975 an orienta-
tion course known as “dumb judge school” to help new 
appointees. Judicial education, however, remained lim-
ited. In 1986, Stevenson co-authored a report for the fed-
eral government that led to the creation of the Canadian 
Judicial Centre, now the National Judicial Institute, 
whose mandate was to provide courses, seminars, and 
workshops for judges.53 The Institute is now considered 
a world leader in judicial education, an important part of 
Stevenson’s fine legacy. 

Buzz McClung, the 
Historian and Wordsmith
The next appointment to 
the Court, John Wesley 
McClung, was in many ways 
a quintessential individual-
ist. McClung had a famous 
pedigree. His grandmother 
was renowned Alberta fem-
inist Nellie McClung, one 
of the “Famous Five” who brought the Persons case in 
1929. McClung did not have an easy childhood.54 He 
was born in Edmonton in 1935. His father, a prominent 
criminal lawyer who acted as the chief Crown prosecu-
tor in Edmonton, died when McClung was eight, and he 
lost his mother when he was thirteen, followed by his 
beloved grandmother a year later. McClung was raised 
by his sister, and “Buzz,” as he was universally known, 
finished school, attended university, and graduated in 
law in 1957. He was a champion golfer as a teenager. 

After graduating, McClung articled with Neil D. 
Maclean, a renowned defence counsel and former part-
ner of his father. Following his mentor’s lead, McClung 
carved out a formidable reputation as a criminal lawyer. 
At one time, he was named as one of the top ten counsel 
in Canada, and deservedly so. McClung’s approach was 
very analytical and probing, based on thorough prepa-
ration, not courtroom pyrotechnics. For a number of 
years, he taught criminal procedure and evidence for the 
bar admission course and at the University of Alberta. 
Criminal law was not the extent of his practice; he also 
did civil litigation. An avid student of history, McClung 
was wonderfully steeped in the common law tradition 
and the legal history of Alberta, a topic he wrote on later 
in his career. 

McClung accepted a position on the District Court 
in 1976. Four years later, he was named to the Court. 
Although he had a predictable interest in criminal 
law, McClung emerged as a strong judge in all areas. 
Unlike Harradence, he was often a hawk on criminal 
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sentencing, strongly emphasizing deterrence as a prin-
ciple.55 McClung was most certainly a traditionalist. 
Thoughtful and dedicated, he later became known as a 
judicial conservative, both because of his reticence about 
any changes in the status quo and his reaction to what 
he felt were excessive trespasses of judges on legislative 
prerogatives. His judgments have been characterized 
as “elegant and compelling.”56 His writing had a literary 
flair, sometimes with flowery turns of phrase. McClung’s 
draft judgments often had colleagues consulting a dic-
tionary. Unfortunately, his evocative style sometimes 
went too far, as was seen with his controversial and 

heavily criticized judgments for the Vriend and Ewanchuk 
appeals in the 1990s. McClung affected a gruff exterior, 
but a colleague claimed he was actually a “real softy.” 
Another summed up the complex McClung simply as “a 
hell of a good lawyer.” 

Roger Belzil, His Own Man
Roger Belzil came onto the Court in 1981 in anticipation 
of Clement’s retirement a few months later. It put the 
bench at ten full-time judges and two supernumeraries. 
There was a slight weighting of Edmontonians at seven. 
Belzil, however, had started his career in his hometown 
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of St. Paul before moving to Edmonton in 1954, so he 
had not been exclusively a big city lawyer. He was the 
first native-born bilingual judge in Alberta and the first 
on the appeal court. 

Born in St. Paul in 1921, Belzil went to Quebec and 
Laval University for his undergraduate degree. After 
law school at the University of Alberta, where he was 
the gold medallist, Belzil articled in Edmonton under 
Ronald Martland, later of the SCC. Joining the bar in 
1946, Belzil decided to set up practice back in St. Paul. 
Returning to Edmonton after several years, he became 
a solicitor who specialized in oil industry agreements.57 
In 1969, Belzil was asked to join the District Court of 
Northern Alberta, likely because of his command of 
French and connection to rural Alberta. Belzil main-
tained his rural roots, buying a small farm after moving 
to Edmonton. 

As an appellate judge, Belzil was an active writer. One 
colleague remembered him as self-contained, not vocal 
in hearings but always well-prepared, a hard worker 
and well-rounded. If reported judgments are an indica-
tion, Belzil was independent and not afraid to speak his 
mind, especially in dissent. In one interesting example, 
he argued powerfully against allowing simulations as 
evidence contradicting a breathalyzer test. Calgarians 
could thank him for the city’s Nose Hill Park, as one of 
his judgments paved the way for expropriating the land 
for the park. 

Belzil was the last appointment for several years. 
Ironically, although the Court felt undermanned, the 
judges also started to worry that it was getting too big. 
McGillivray thought another one or two judges would 
be helpful, but wrote in a memo to the Court: “I think 
we must all agree that the Court of Appeal cannot con-
tinue to simply get bigger and bigger, or we will not have 
one Court, but several.”58 The chief and many of his col-
leagues thought a closely knit bench was essential for 
maintaining collegiality, and simply adding judges to 
deal with growing case lists was not the answer. Thus, 

the Court looked for other ways to make its work 
manageable. 

Delivery of Justice: The Court’s  
Practice, Procedure and Administration
Confronted with a seemingly ever-growing case list, 
McGillivray needed to make the Court more efficient. 
There was no doubt the Court was feeling burdened. 
In 1979, citing “a work load that is becoming impos-
sible,” McGillivray struck a committee with himself, 
Lieberman, and Laycraft to look for “improvements in 
the procedures” to “make the operation of the Court 
more efficient.”59 In the early 1980s, sittings sometimes 
extended into a third week and an extra panel was nec-
essary, which severely cut into the time the judges had 
to write decisions and prepare for upcoming appeals. 
Alberta was not the only court seeing a major increase in 
its caseload, and courts across the country were looking 
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at administration and procedures.60 McGillivray initiated a very productive 
period for the Court, one in which the judges considered not only adminis-
tration, practice, and procedure, but also the proper role for an appeal court. 

Managing the Work Flow: Implementing List Management
McGillivray grabbed the bull by the horns almost immediately with list 
management. The lack of any management had become a real sore point 
towards the end of Smith’s term. Spud Moir took charge of revising proce-
dure.61 The first step was having a judge in each city act as the manager of the 
list – initially Moir in Edmonton, Prowse in Calgary. The manager set the 
list for the next sittings at a chambers hearing in consultation with counsel 
– this was known as “speaking to the list.” Essentially, the list manager ascer-
tained which filed appeals were ready to be heard, determined how much 
time counsel expected them to require, and what order worked best. Short 
appeals came first, longer appeals last, and out-of-town counsel got prior-
ity. By 1979, counsel were asked, when filing factums, to give an estimate of 
the time required to present their argument. Once a sitting commenced, 
the court clerk kept track of progress on the list and gave counsel notice of 
when they would likely be heard, so they didn’t have to wait around quite 
so much.62 

These changes helped considerably, but there were still complaints from 
the profession, especially with regard to criminal sittings. Agitation con-
tinued for fixed hearing dates.63 The Court, however, resisted moving 
to fixed dates and times for appeals until well into the 1980s.64 This was 
largely due to the long-standing tradition of fulsome oral arguments. To 
work efficiently, fixed times required limits on the length of oral argument. 
Otherwise, the length of hearing was unpredictable, with some hearings 
ending early, leaving a panel with nothing to do, or running overtime and 
requiring adjournment. The 1979 requirement for a time estimate marked 
the start of discussion on the Court about limiting oral argument, which 
carried on through the 1980s.

Becoming a Hot Court
To help move hearings along, McGillivray’s judges decided to commit to 
being a “hot” court, meaning the judges would prepare for appeals ahead 
of time by reading factums and appeal books.65 To some extent, this was 
not new in Alberta – the Court had always required factums and appeal 
books. However, strictly speaking, it had not been a court policy for judges 
to read them in advance. Some did so diligently; others less so. In theory, 
a hot court would make hearings faster and more efficient since the judges 
would already know the issues and the arguments. Counsel could then 

concentrate on clarifying or ampli-
fying their points. 

Not all the judges supported the 
idea of a hot court. The main criti-
cism was that judges would make up 
their minds before hearing counsel, 
essentially prejudging the appeal. 
By McGillivray’s time, hot courts 
were common in the US, although 
the British tradition was still a cold 
court. Canadian appellate courts 
were starting to move towards 
American practice, and Alberta may 
have been one of the first.

A decision to become a hot court 
was something on which the judges 
had to agree. Chief justices gener-
ally wielded much influence on their 
courts, but it was largely informal, 
and every judge was to a large degree 
independent. This was another 
reason why collegiality was vital. 
McGillivray’s court was very col-
laborative. The Court’s establishing 
statute required that the judges meet 
once a year, but McGillivray insti-
tuted bi-monthly court meetings.66 
“Housekeeping,” such as tracking 
the status of reserve judgments and 
other day-to-day concerns, figured 
prominently on agendas, but the 
meetings were also an opportunity 
to consider policy and procedure, 
especially new ideas. 

Finding Inspiration in 
American Appellate Courts
Judges like Lieberman, Laycraft, 
Kerans, and Stevenson had a great 
deal of input into the search for 
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better practices. One of the places the Court looked was 
the United States. Canadian judges were increasingly 
aware that judicial theory, education, and resources 
were much more advanced south of the border. Several 
members of the Court strongly advocated exploring the 
American appellate know-how. Initially, the judges dis-
cussed sending an emissary, or even a committee, down 
to Stanford University in California, to New York, or 
possibly to visit American appeal courts to look for solu-
tions on handling case overload.67 The province started 
providing money for travel to conferences, and the 
judges took advantage of the opportunity not only to 
search out new procedures, but to allow them to broaden 
their judicial education. 

Lieberman made the first trip to Philadelphia in 1981. 
Subsequently, a judge attended the annual seminar on 
appellate courts at New York University, as well as other 
conferences. The exposure injected some new ideas – for 
instance, Lieberman’s trip inspired the Court to exper-
iment with pre-appeal conferences to settle on contents 
of appeal books.68 

Circulating and Ranking Judgments: 
Improving Consistency and Clarity
One substantial change in practice was with judgments. 
In response to requests from counsel, McGillivray had 
recording equipment installed in courtrooms so that 
oral judgments from the bench could be transcribed, 
if necessary. The Court decided, as a matter of policy, 
to start transcribing and circulating some bench judg-
ments, generally if the trial judge had been reversed.69 
These tended to be mostly sentence appeals. The Court 
instituted a “no-cite” rule for these sentencing “bench 
memoranda,” considering them primarily of interest to 
the parties and the trial judge, with little value as prec-
edent. In practice, it was difficult to enforce. Well into 
Laycraft’s time as chief, the Court continually reminded 
the profession and the law report editors of their pur-
pose, and asked that the memoranda not be cited.

One reason the Court decided oral bench judgments 
didn’t have much precedential value was that McGillivray 
also instituted a practice of circulating judgments in 
draft to the Court if a new statement or clarification of 
law was involved.70 Since reserves likely, though not nec-
essarily, included a statement of law with value as prec-
edent, the judges felt it was important that the whole 
court know what the panel was deciding. All members of 
the Court were expected to read the draft and offer crit-
ical comments. If a judge off-panel disagreed strongly 
with the opinion, he could suggest a rehearing, and, as 
the practice evolved, the Court decided that substantial 
opposition to a draft would require a rehearing.71 

Circulation was also intended to improve judgments: 
the more eyes, the greater the chance mistakes might 
be caught. Laycraft, for example, was very experienced 
with public utility hearings, and on one occasion he saw 
a major error in a colleague’s circulated judgment on 
the subject.72 Canvassing the Court might also give the 
writer useful insight or ideas. Another goal was to create 
consistency in the Court’s rulings, avoiding a situation 
where panels ruled different ways in different appeals on 
essentially the same substantive issue – which Laycraft 
pointed out had happened in Nova Scotia.73 

The circulation of reserve judgments on new points of 
law reflected the Court’s recognition of the increased 
importance of its function in making law. Since three-
judge panels decided the vast majority of appeals, consis-
tency demanded that the rest of the Court know what a 
panel had decided in a case settling a point of law. The 
predominance of small panels also raised the philosoph-
ical issue for a ten-judge court of whether a panel deci-
sion represented the whole court. Circulation seemed to 
be the solution. Alberta may have been the first appellate 
court in Canada to adopt such a policy, although it later 
became common in other appeal courts. Under Laycraft, 
circulation was refined with a system of labelling judg-
ments making new law as “Reserved Judgments.” The 
goal of promoting clarity and consistency in the law was 
also aimed at avoiding appeals by counsel simply in the 
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hope that another panel would take a different view of 
the law. 

Making Judgments More Collaborative
Not surprisingly, the increased collaboration started 
to show in the Court’s decisions.74 Over McGillivray’s 
tenure, concurring opinions became much less com-
mon, and even dissents dropped off, although one year 
Cliff Prowse recorded almost as many dissents as he did 
majority judgments. Harradence was another frequent 
dissenter. Generally, there was a move towards having 
a single author for decisions. The Court also began to 
occasionally write major judgments per curiam, that is, 
for the whole court and not ascribed to one judge as 
author. 

On one occasion, in Re Export Gas Tax, the panel split 
up the writing duties for a collaborative decision. The 
move towards consensus was not surprising, the result of 
the high level of collegiality and desire to keep on top of 
the caseload. Colleagues remembered that McGillivray 
liked agreement, but, as a matter of policy in developing 
jurisprudence, consensus was associated more with his 
successor, Laycraft. Given the continuity between the 
tenures of the two chief justices, however, it may very 
well be something that started under one and became 
more prominent under the other.75 

Although the Court showed great willingness to inno-
vate, not every new proposal was willingly adopted. 
Some were destined to be debated for years. Along with 
limits on argument, the Court considered instituting 
leave for some appeals, and even adopting the approach 
in other appeal courts, such as Ontario’s, to split into 
error-correcting and law-making divisions. These ideas 
were not pursued, either as unnecessary or too radical. 
Some traditions died hard. At McGillivray’s behest, 
in 1984 Kerans examined the tradition of alternating 
sittings in each major city month-to-month, with all 
the Court members moving back and forth together. 
Kerans proposed a move to sittings in each city each 
month and cutting down on travel to make the Court 

more available. Although Kerans argued the existing 
system was very inefficient, he could not get much sup-
port to change it. One colleague, referring to the visit-
ing judges, said to Kerans – probably tongue-in-cheek 
– “But Roger, who would we have dinner with then?” 
The fear was that collegiality might diminish with a 
new sitting regime. It was to be another ten years before 
any changes were made. 

A New Take on Judicial Independence
An emerging issue during McGillivray’s tenure was 
judicial independence. The mounting caseloads and 
prospects of delays brought court administration onto 
the table in an unprecedented fashion. The judges were 
not the only ones with a stake in the efficiency of the 
Court: any backlogs greatly concerned the provincial 
government. McGillivray, however, was wary of the 
possible encroachment of government bureaucracy and 
the implications for judicial independence. Responding 
to comments of the Attorney General that the judges 
were not doing enough to expedite trials and maximize 
resources, he sent a memo to the Court that showed his 
irritation: 

What if anything should be done about the Attorney-Gen-
eral’s advice, as I understood it, that, in effect, the Gov-
ernment was going to administer the Courts, which is 
simply a joke, and would add another 25 bureaucrats to 
the Provincial payroll; and David Boyd’s advice that the 
Courts should be regarded as a “work processing orga-
nization,” whose efficiency is measured by the volume of 
end-product.76

The chief justice and the Court were also frustrated with 
the provincial government’s slow response to requests 
for more resources and administrative support. At the 
end of a letter complaining about the lack of discretion-
ary funding on hand for office purchases, McGillivray 
added a pointed postscript:

Mr. Justice Laycraft last September put in an order for an 
alphabetical telephone index for his desk. There is no sign 
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of it yet. Had he put in such an order to the office manager 
in his old Firm, he would have had it the same day.77

McGillivray could see that the financial dependence of 
the Court on the government for its administration had 
negative implications. In the same letter, he pointed out 
that in “a number of jurisdictions the Judiciary, as a mat-
ter of independence from the Government, make all the 
expenditures and are responsible to the Legislature.” 
This was a topic of some discussion in Canada, he stated, 
and there was considerable merit in keeping the courts 
at arm’s length from the government. McGillivray 
responded to a government suggestion that each court 
should have a dedicated administrator by stating this 
official should report to the Chief Justice or Chief Judge 
of their respective court, not the Attorney General.78 
He went further yet and advocated putting the admin-
istration and operations of the courthouses under the 
jurisdiction of the Chief Justice – to keep them out of 
the hands of “efficiency experts and chartered accoun-
tants…proceeding on the footing the Law Courts are 
mere places of business.”79 

McGillivray clearly thought there was danger in judges 
being treated as civil servants doing the bidding of judi-
cial administrators. He was voicing the concern felt by 
other chief justices in Canada over the erosion of judicial 
independence in administration of the courts. Alberta 
was not the only jurisdiction where rising workloads 
were creating tension between the judiciary and gov-
ernment. In 1981, the Canadian Judicial Council com-
missioned the Deschênes Report, Masters in Their Own 
House, which concluded that institutional autonomy 
was the best way to protect judicial independence.80 
The judiciary in two provinces, British Columbia and 
Quebec, acted on the report and won some administra-
tive control in the early 1980s. The SCC did likewise 
under Chief Justice Brian Dickson. 

In Alberta, the status quo remained. The relation-
ship between the Court and the ministry was gener-
ally good, and McGillivray was reluctant to disturb it.81 

McGillivray also had one distinct advantage as chief. He 
knew Premier Peter Lougheed and other members of cab-
inet personally. According to Kerans, if McGillivray was 
sufficiently annoyed with the civil service, he wasn’t shy 
about picking up the phone and calling Lougheed, who 
had articled at McGillivray’s firm, Fenerty’s. When the 
provincial government, without consulting McGillivray 
or the Court, inserted a clause into labour legislation 
that made the appeal judges arbitrators in disputes, the 
Chief immediately contacted the premier directly and 
asked that the government excise the provision.82 He 
objected both to the government’s unilateral action in 
putting in the clause, and to its very existence, as it had 
the potential to compromise the Court and involve the 
judges in politically charged controversy.

Whether because of McGillivray’s influence or other 
factors, any nascent conflict between the Court and 
the government over administration sputtered out. The 
embers remained, however, and would be fanned into 
flames later. 

A New Name for the Same Old Court
Not the least of changes for the Court under McGillivray 
was its name. In 1979, the Appellate Division of the 
Supreme Court of Alberta became the Court of Appeal 
of Alberta. The amalgamation of the District Court and 
the Trial Division to form a superior trial court called 
Queen’s Bench prompted the change. The 1978 establish-
ing statute altered little for the appellate court outside 
of its name. It was not even a freshly constituted court. 
Section 2 of the Court of Appeal Act, 1978 reads: “The 
Appellate Division of the Supreme Court of Alberta is 
continued as a superior court of civil and criminal juris-
diction styled the Court of Appeal of Alberta.”83 

The Court of Queen’s Bench was also a continuation of 
the Trial Division, though with some obvious substan-
tive changes. The appellate and trial judges continued 
to be ex officio members of both courts, an arrangement 
that offered great flexibility and was much utilized in 
the 1980s. The two courts instituted a policy of having a 
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Queen’s Bench judge regularly sit ad hoc when the reor-
ganization took place, and special sentence appeal pan-
els set up in 1986 used even more trial judges.

There was clearly no sense of occasion in establishing 
the separate Court of Appeal, unlike the Queen’s Bench, 
which not only opened with a flourish but marked the 
closure of its predecessor courts with ceremonies. Herb 
Laycraft wryly remembered joining the “new” Court of 
Appeal. “One day Bill came into my office with a Bible 
in his hand. He gave me my oath of office right there, 

without any witnesses.”84 It captured the businesslike, 
no-nonsense, and unpretentious attitude of the judges 
of the era. 

THE MCGILLIVRAY COURT AT LAW
The McGillivray Court’s jurisprudence was represen-
tative of the liberalization of a conservative Canadian 
judiciary. It marked a shift away from legal formalism 
to what came to be called legal modernism or legal 
realism. At least in Alberta, the change that occurred 
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in the 1970s, while not radical, was profound nonetheless. Judges became 
more accepting of the role of judges, especially appellate judges, in shaping 
the law. Simply put, they became more activist. Roger Kerans called this a 
return to the common law’s “Golden Age” of the nineteenth century. The 
shift in judicial philosophy occurred as a direct result of the advent of the 
Charter in 1982. It gave the court a much enhanced role in reviewing govern-
ment action for compliance with the Constitution. While the Bill of Rights 
had not gained much traction after its introduction in 1960, the Charter was, 
by contrast, transformational – for society, the government, and, perhaps 
most of all, the judiciary. Once it was enacted, all judges were ready – and 
some also eager – for their new task. 

Essentially, judges adopted a more flexible approach to the law, its interpre-
tation, and its application. This manifested itself in a number of ways. One 
was less reverence for stare decisis, and open recognition by judges that prec-
edents could become outmoded and should be changed accordingly. The 
House of Lords had decided in 1966 that it should, in the right circum-
stances, overturn its previous decisions, although it was a decade or more 
before Canadian courts formally considered doing so. And did.85 

The Modern Rule of Statutory Interpretation
Another was the adoption of the “purposive” approach to statutory inter-
pretation, known as the “modern rule.” The purposive approach emphasized 
analyzing the overall context and intent of legislation – that is, its purpose 
– and not simply the literal meaning. A purposive and contextual interpreta-
tion meant considering the context in which the legislature had passed the 
Act under scrutiny. That context included the real world in which the legisla-
tion was passed and in which it functions. This meant looking at the “policy” 
behind the legislation. In considering various statutory interpretations, a 
court would also assess the real world impact of competing interpretations. 
It was not until the 1970s, for example, that it became acceptable for judges 
to refer to academic legal treatises in a decision, and it took another ten years 
or so for judges to use parliamentary debates or works of sociology, history, 
economics, and so on in assessing parliamentary intent. This evolution in 
purposive and contextual interpretation was linked to the courts’ increasing 
recognition of the judicial role in law-making. 

Another factor was demographic: the arrival on the bench of the so-called 
Greatest Generation, for whom the Depression and World War II were for-
mative experiences. This demographic was responsible for many of the pro-
gressive changes in the judiciary in the 1960s. As lawyers, they dealt with 
a faster-paced environment, especially in dealings in the business world, a 

world that was more interested in 
results. In broad terms, they were 
more open to change and less patient 
with tradition for tradition’s sake. 
This was even more pronounced 
among the lawyers a little younger 
than the veterans.  

Bora Laskin, the Prophet of 
Legal Modernism in Canada
The arrival of Bora Laskin at the 
SCC in 1970 marked the shift in 
Canada to a more liberal and activ-
ist approach to law by the judiciary. 
A law professor before becoming a 
judge, Laskin promoted a concept of 
law that one biographer has called 
“legal modernism.” Laskin did not 
worship at the altar of stare decisis. 
His main philosophical tenet was 
clear. The law should be a progres-
sive tool used to better society, and 
judges should properly consider 
what “ought to be” as well as “what 
is” when interpreting the law.86 He 
rejected the legal formalism or posi-
tivism that had dominated Canadian 
courts for several generations. 
Instead, given the ambiguity inher-
ent in both statutes and precedents, 
Laskin believed that, as arbiters of 
the law, judges should consider the 
law’s impact on society and fairness, 
as well as correctness. In his view, 
judges should not ignore the policy 
implications of their rulings. 

Laskin was not alone. The expan-
sion of law schools after World 
War II created a large number of 
full-time legal academics, who ana-
lyzed and critiqued the law as well 
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as teaching it, and who promoted a greater understanding of the interaction 
between law and society. The creation of legal reform groups during 1960s 
and 1970s reflected the desire to identify and abandon clearly outmoded laws 
and legal practices. The Alberta Law Reform Institute was formed in 1967, 
originally as the Institute of Law Research and Reform. Lawyers involved in 
law reform became candidates for the bench. The public also played a role 
in the liberalizing of Canadian judges.87 Concern for civil and human rights, 
admiration for a bolder US Supreme Court, and impatience with a judiciary 
not sufficiently in step with the times created a public climate in favour of 
judges being less cautious, especially as guardians of individual rights.88 

The Supreme Court of Canada Sets an Example
Another example of the changing judicial climate was the SCC. In 1975, 
the SCC took control of its calendar, eliminating most appeals by right and 
requiring leave instead.89 Previously, the SCC had wasted much time on 
appeals involving no new law. There was a growing sense, inside and outside 
the SCC, that it should play a loftier role in developing jurisprudence, settling 

major points of law, and focusing on 
public law such as constitutional 
issues.90 This model appealed to 
the younger generation of judges, 
including Laskin, who became Chief 
Justice in 1974. 

Laycraft was on the Canadian Bar 
Association’s Rules Committee 
for the SCC. This crash course on 
appellate theory was very useful 
for Alberta’s appeal court after his 
appointment in 1979. The changes 
to the SCC Rules meant a boost 
to the stature and importance of 
provincial appellate courts. In the 
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words of Laycraft, they became the “court of last resort 
for 99 percent of all appeals.”91 This enhanced the role 
of appeal courts in developing jurisprudence in their 
respective provinces. In Alberta, the responsibility was 
taken quite seriously, and several judges put a greater 
emphasis on this role of the Court. 

New Appointments Change the Tenor of the Bench
On the McGillivray court, the liberalization of judicial 
attitudes was gradual and ongoing, and not readily obvi-
ous. The reality of an intermediate appellate court is that 
the vast majority of appeals are prosaic,  error-correcting 
ones that do not require new law. However, Kerans and 
Stevenson, keen observers of their older colleagues, 
speak of their greater flexibility. In their view, as a 
whole, the judges were much less black letter in their 
approach than in times past, although a range of judicial 
outlooks remained. 

The appointment of Moir, Prowse, and Sinclair marked 
the beginning of the shift to legal modernism on the 
Court. These three judges demonstrated some of the 
qualities discussed above, along with sheer competence. 
Cliff Prowse in particular was “very bright”: Kerans 
noted that he was quoted in the House of Lords, a sin-
gular accomplishment.92 The next puisne appointment, 
Bill Morrow, brought to the Court a concern for social 
justice, an understanding of the law as an evolving entity 
with historical roots, and a keen appreciation of the 
judge’s role in shaping law, all honed by his time in the 
north.93 

The Chief Justice Straddles Two Eras
McGillivray was a judge both contemporary and tradi-
tional. Much of what legal modernism entailed appealed 
to him, given his deep concerns about justice. As one 
commentator noted: “Great as were his energy and 
industry, his conscience and his sense of fairness and 
right were greater yet.”94 When Kerans was appointed 
to the Court, McGillivray gave him a book, The Common 
Law Tradition: Deciding Appeals, in which American 
author Karl Llewellyn contrasted the “formal style” 

to the “grand style” in common law judging, the latter 
being very much akin to the judicial modernism that was 
taking root on Canadian courts.95 

McGillivray was obviously interested in this perspec-
tive, and the acknowledgment of judicial law-making. 
However, at the same time, he was comfortable with the 
inherent conservatism of the common law, of incremen-
tal rather than sweeping change. Indeed, it is fair to say 
that he was more comfortable with the traditional role 
than the more overt judicial review required with the 
Charter, which was implemented towards the end of his 
term as chief justice. This can be seen in his dissent in 
the Big M Drug Mart judgment, when Laycraft, writing 
for the Court, struck down the Lord’s Day Act.96 Other 
judges of the Court, such as Prowse, Laycraft, and Kerans 
took the lead with Charter jurisprudence. Like everyone 
else on the Court, McGillivray had been trained in the 
black letter tradition, and it sometimes showed. 

Other judges, such as Haddad and Lieberman, were prag-
matists first and foremost. Still others, such as Belzil and 
Harradence, had more orthodox leanings. Harradence 
was a strong advocate of the rights and protections of the 
accused, that is, in protecting civil liberties. However, 
in other ways, he was a traditionalist, deferential to leg-
islative authority and opposed to invoking policy as a 
judicial consideration. This was especially so when that 
policy underpinned equality rights of others that, in his 
view, conflicted with an accused’s rights. Belzil was a 
bit of an enigma. Mostly a pragmatist, he also tended 
towards an orthodox approach, but he could be sur-
prising. McClung was admired for his knowledgeable 
jurisprudence, infused, like Morrow’s, with a rich under-
standing of the common law and its history. With the 
advent of the Charter, McClung became more conserva-
tive, showing discomfort as early as 1983 with the impli-
cations of the Charter regarding legislative authority.97 

ARNOLD “SPUD” MOIR, COURT OF APPEAL COLLECTION.  
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A Trinity: Laycraft, Stevenson,  
and Kerans as Progressives
Three of the most powerful judges were Laycraft, 
Stevenson, and Kerans. Herb Laycraft was seen by 
many observers as one of the more liberal or progressive 
judges.98 In Laycraft’s case, this was due to his formi-
dable analytical skills and appreciation of the historical 
development of law. Rather than an activist, Laycraft 
was a reformer – he disliked bad and outmoded law and 
valued clear and orderly development. He could also be 
bold, as was seen in Charter judgments like Big M Drug. 
Laycraft essentially thought it was part of the duty of 
a common law judge to consider the development of  
the law. 

The same could be said of Bill Stevenson. As a District 
Court judge, Stevenson had argued that the Bill of Rights 
made age discrimination contained in the Criminal Code 
untenable, an example of his willingness to apply new 
approaches to the law. Observers of the court, however, 
saw Stevenson as conservative compared to Laycraft or 
Kerans.99 Intellectually rigorous, Stevenson was a very 
careful judge who rarely said more than absolutely nec-
essary for the disposition of an appeal. 

Kerans, in contrast, was the most activist judge of the 
McGillivray bench. He was bolder in considering pol-
icy implications and examined closely the social and 
historical context around a legal principle or statute. 
Kerans embraced the judge’s law-making role. He was 
also the most likely to consider novel ideas and innova-
tion, whether in administration, procedure, or law. Most 
importantly, by the sheer force of his intellect, Kerans 
had the ability to break through conceptual barriers and 
rationalize unconnected ideas, both of which are key in 
settling new law. 

The two veterans of the court, McDermid and Clement, 
adjusted to the new atmosphere quite readily. They were 
both intelligent judges and were quite open to persua-
sion. Kerans remembered that when he said in a meeting 
that the Court shouldn’t necessarily be bound by earlier 

decisions, Clement spoke up to say that he had written 
exactly the opposite in a judgment. Kerans informed 
Clement that regretfully he was going to have to over-
rule him at the next opportunity. Instead of being 
annoyed, Clement responded: “I love you guys. You’re 
a lot of fun.”100

Some Examples of Progressive Jurisprudence
The decisions of the Court from this period clearly 
displayed a liberalized jurisprudence. There was much 
more flexibility in interpreting statutes by incorporat-
ing the purposive approach, often in service of finding 
an equitable outcome. Prowse, for instance, overturned 
a decision of the Alberta Crimes Compensation Board 
in 1977, ordering additional compensation for a man who 
had been shot when he pulled a woman out of the line 
of fire.101 Prowse ruled that the board need not interpret 
its governing statute strictly, but rather could interpret 
it broadly to ensure a just outcome. 

In Round v McGongile, Lieberman had doubts whether, 
procedurally, the Edmonton city clerk could appeal, but 
he decided to hear it in order to deal with the underlying 
issue.102 Lieberman upheld the trial court’s decision that 
the city clerk could not refuse a citizen’s petition simply 
because some signatures were not in the form the city 
required. As Lieberman noted: “We think it is of impor-
tance that the historical right of electors to petition any 
level of government over grievance not be denigrated 
by rigid standards of grammar where the intention is 
clear.”103 Lieberman’s comment might seem surprising 
for a self-described constructionist, but it demonstrated 
how the purposive approach was influencing not only 
constitutional interpretation but other statutory inter-
pretation too. It avoided many harsh or unreasonable 
decisions often arrived at through literal interpretation. 

The judges also became more openly critical of out-
moded law. In Strang v Cheney, which involved the 
question of the inability, derived from common law, of 
spouses to sue each other, Laycraft wrote:
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This case brings once again before the court problems arising from the pro-
vision of the Married Women’s Act, R.S.A. 1970, c. 227, that no husband or 
wife is entitled to sue the other for a tort. Though harried by the criticisms of 
academics and practicing lawyers alike, though abolished in three Canadian 
provinces and in Great Britain, though recommended to be abolished here 
by the Institute of Law Research and Reform, this vestige of medieval law 
remains durable.104 

This passage demonstrated Laycraft’s quiet wit and willingness to charac-
terize laws as outdated when necessary. In Strang, there was not much to be 
done other than note the obvious and look for a way around the inconve-
nient statute, which was available in the case law. 

New Thoughts on Precedent
There was also debate on the extent of stare decisis. Kerans was probably 
the most vocal in advocating a much more flexible approach to precedent. 
He argued that strict doctrine had become stultifying and responsible for 
the survival of much obsolete case law. Reminiscent of Nicolas Beck, early 
in his tenure Kerans stated the Court should not necessarily be bound by 
earlier decisions. Instead, he proposed that the Court adopt a policy for 
reconsidering past precedents.105 This would allow for changes in outmoded 
precedent but still permit this to be done in an orderly fashion. It became a 
topic of regular discussion, but it was not until 1985, Laycraft’s first year as 
chief justice, that the Court formally adopted a reconsideration procedure106 

The Court was careful not to exceed its proper law-making role. When 
judges on McGillivray’s bench are described as progressive or more liberal, 
this has to be considered in relative terms. Even Kerans, who was the most 
openly activist judge on the Court, was very mindful of the limitations of 
judicial law-making. As he wrote in Hlushak v Fort McMurray:

I am not persuaded that we ought to interfere on these grounds. Whether to 
prefer one scheme of taxation over another is surely a legislative function, 
not a judicial function. The simple answer is that the appellant has failed to 
persuade me that the tax in question is so unfair that it ought to engage the 
gears of judicial intervention.107

In another appeal, Kerans reversed a trial judge who had decided that a 
non-practice agreement at a Medicine Hat medical clinic was contrary to 
public policy because it restricted patients’ choices of doctor. Kerans held 
that this was opinion, not fact, that such a contention had to be proven, and 

that it was not the judge’s job to do 
this.108 Kerans concluded that this 
overstepped the judicial role.

Who Was Producing 
the Judgments?
The judges were universally 
hard-working. If reported judg-
ments are an accurate measure, 
the burden of writing was shared 
widely.109 But this is not to say that 
there was no difference in output. 
Some judges were more enthusiastic 
about writing than others. Clement 
remained a workhorse up to his 
retirement, especially on appeals 
involving administrative law and reg-
ulatory bodies. Lieberman, Morrow, 
Laycraft, Kerans, Stevenson, 
McClung, and Belzil were consis-
tently active. 

The record of the other judges was 
more mixed, sometimes for health 
reasons. Prowse, for instance, was a 
stalwart for his first few years, but 
his production dropped off precipi-
tously because of ill health. However, 
he did a great deal of the chambers 
work for the Court. Moir too was 
a very active writer for a few years, 
but much less so as time went on. 
Harradence wrote mostly on crim-
inal law, though sometimes a pri-
vate law appeal engaged his interest. 
Surprisingly, McGillivray was not 
prolific. Much like Smith, he often 
took the lead in criminal appeals 
and was almost always present on 
larger panels called, as per standing 
court practice, for more important 
appeals. McGillivray tried to set a 
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good example, taking his share of the 
sittings and writing as best he could, 
but the extra administrative duties 
of the chief justice were becoming 
more onerous and time-consuming, 
a trend that only accelerated in the 
years to come. 

Some Trends in the Law
The work facing the Court in many 
ways continued the trends seen in 
the Smith years. Public and adminis-
trative law matters were increasingly 
prevalent. Many of these appeals 
were directly related to the devel-
opment boom that accompanied 
the thriving economy and involved 
rulings from development appeal 
boards for cities and municipalities. 
Clement had a real stranglehold over 
these judgments, usually writing for 
the Court, but Prowse and Kerans 
also had an affinity for the subject. 
In general, the Court continued to 
give the decisions of boards and tri-
bunals considerable deference. At 
the same time, the justices were 
very willing to step in and correct 
administrative boards and tribu-
nals when those bodies were not 
fulfilling their quasi-judicial duties. 
For example, the Court reversed a 
Calgary development appeal board 
decision involving a proposed urani-
um-processing plant on the grounds 
the board had not properly heard 
evidence about possible hazards.110 

Family Law Shows Innovation: R v R
Family law filled a larger share of the Court’s calendar. Towards the end of 
the 1970s, the Court saw many more cases dealing with support and custody 
in the wake of the 1968 Divorce Act. Although Murdoch cast a shadow in 
Alberta until 1978, when the Matrimonial Property Act was passed, the appel-
late court established a good reputation with family law, with some decisions 
breaking new ground.111

One experienced divorce lawyer called Kerans’ judgment in R v R112 “a breath 
of fresh air.”113 McGillivray, Kerans, and Laycraft heard the child custody 
decision. The trial judge had awarded custody to the father because he could 
spend more time with his preschool daughter than the mother. His decision 
explicitly rejected the long-standing “tender years” doctrine that held that 
young children were best left with mothers. Kerans’ sweeping analysis of 
the doctrine concluded that the principle was no more than an expression of 
historical attitudes towards family and child-rearing, which no longer ade-
quately reflected modern realities and were primarily sexual stereotyping. It 
was a good example of his style. McGillivray dissented, arguing that there 
was an irreplaceable element to a mother’s care. However, McGillivray also 
pointed out that daycare was a reasonable avenue for childcare, and that the 
mother was being penalized for working. 

R v R was also interesting as an example of the difficulty in assigning labels 
such as conservative or traditional, or liberal and progressive, to judges and 
their decision-making. Many might see Kerans’ decision as liberal because 
it reflected changing social realities, while McGillivray’s decision might be 
characterized as conservative because it upheld the status quo. Yet, the Chief 
Justice also showed an appreciation for social conditions with his comments 
on women’s changing roles, such as the need to work, hardly  old-fashioned 
attitudes on his part. Both judgments were richly contextual, often seen as 
a liberal rather than conservative approach to jurisprudence. Yet Kerans 
cautioned that “our role is not to reform society; our role is to make the 
best of a bad deal for the child.”114 And, as will be seen in the next chapter, 
McGillivray was very cautious regarding the expanded role of judges that 
developed due to the Charter of Rights and Freedoms. 

As can be easily appreciated from this example, it is often difficult to sep-
arate judicial philosophy from political and social views. This is not sur-
prising. Active law-making, especially with purposive interpretation and 
broader inquiry of context, usually responds to social change and thus seems 
to condone or approve of such change. Formalism tends to favour the sta-
tus quo and thus seems politically and socially conservative. And, to at least 
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some extent, the underlying political, social, and eco-
nomic views of judges are probably reflected in their pre-
ferred judicial philosophy. 

Yet activist judges can be politically conservative, as was 
notoriously true of US Supreme Court in the nineteenth 
century. On the flip side, a judge with very liberal, even 
radical social views might be very formalist, feeling 
judges should not be the ones determining the law on 
such issues. The complexity in judicial decision-mak-
ing arguably mirrors the realities of life. It is not simple. 
And neither are the decisions balancing competing val-
ues that judges are called on to make. As one politician 
once said, in words that might ring true for many judges, 
“I am a small c liberal.” Or perhaps the reverse, a small 
‘l’ conservative. 

A Nuanced Approach to Criminal Law
With criminal law, the Court demonstrated that a lib-
eral or activist approach to jurisprudence can often go 
hand in hand with what might be thought of as con-
servative social attitudes. Ironically, the “crime wave” 
that Albertans had feared in the 1960s appeared with 
a vengeance in the late 1970s and early 1980s. This was 
due to a combination of demographics and migration 
to Alberta. Crime rates, especially for property crimes, 
rose very substantially from 1974 onward.115 The Court 
took crime very seriously indeed, and the Court had a 
merited reputation locally and nationally as being very 
hard-nosed with respect to crime, perhaps not much 
different from Smith and his confreres.116 Deterrence 
remained primary, and, while some judges had an obvi-
ous civil libertarian bent, there was little patience with 
technical defences.117 The Chief Justice left no doubt 
that the Court was a bulwark of law and order: 

We are of the view that an attack of a woman minding her 
own business on the streets is something that we are 
not going to tolerate and the streets of this city, as best 
we can make them, are going to be safe for members of 
the public.118

Crimes involving violence attracted comparatively 
long sentences, as did those committed by “profes-
sional” criminals.119 As Kerans wrote: “Those in any way 
involved in house breaking should know that we seek 
to establish an inhospitable climate for these crimes in 
Alberta.”120 The Court was most overtly policy driven in 
trying to deter crime. 

The McGillivray court was, however, quite nuanced 
with sentencing. Deterrence and safeguarding the 
public were primary goals, but rehabilitation was now 
recognized as equally important. In a 1982 decision, 
Lieberman stated that to deny the importance of reha-
bilitation was an error in law.121 In R v Hall, Lieberman, 
with a strong interest in mental health issues, also called 
for reform of the province’s treatment of mentally ill 
offenders, writing that they were “the forgotten man in 
our correctional system.”122 

The Court collectively felt that tough sentences could 
be counterproductive, particularly for youthful first 
offenders in non-violent crimes. In R v Piper, Stevenson 
pointed out: “We have repeatedly said that youthful first 
offenders should not be gaoled for property offences if 
another disposition is appropriate.”123 The logic was 
simple – jails make jailbirds, and leniency at the first 
instance might make an offender think twice and take 
the opportunity to follow another road. As McGillivray 
put it to one lucky malefactor: 

We dislike sending young men to jail…we are going to give 
him a further break and not put him in jail. We think that 
the circumstances are perhaps exceptional and this is 
not to be regarded as a precedent for youthful offenders 
not going to jail, when they break and enter into people’s 
homes…He is being most leniently treated here and we 
express the hope he will respond, and try and make some-
thing of himself.124

At the same time, the appellate judges were not naïve. 
There was little patience with the repeat offender. As 
McGillivray stated in another judgment: 
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We have considered the submission that Mr. Spitery wants 
to turn over a new leaf. I regret to say that we have heard 
that submission on so many occasions that we tend to 
be a little unbelieving that it is so. That assertion seems 
to come on when a matter is either before a trial judge 
or a Court of Appeal, and indeed the person may, at that 
stage, mean it himself, but with some eleven earlier con-
victions, he has had plenty of time to turn over that leaf.125

The Starting Point Sentence:  
Balancing Consistency with Deference
A more controversial policy of McGillivray’s court was 
“starting point” guideline sentences. It was an example 
of the Court’s efforts to create more consistency and 
predictability in the law, but it also raised fundamen-
tal questions about appellate interference in the trial 
judge’s domain. Based on English tradition, Canadian 
trial judges had wide discretion in sentencing. The trial 
judge was best suited to weigh aggravating and mitigat-
ing circumstances around a crime and form an accu-
rate appraisal of the offender and his or her degree of 
responsibility for the crime. The problem, however, was 
that sentences could be unjustifiably inconsistent for the 
same crime – and often were. Unfit sentences also cre-
ated more work for the appellate court. 

The starting point sentence was designed to reconcile 
the trial judge’s discretion with greater consistency. As 
Kerans explained, the aim was “not uniform sentences, 
for that is impossible. The end is a uniform approach to 
sentencing.”126 Starting points were not intended as min-
imum sentences. The Court set a “norm” for an offence 
for trial judges to use as a point of reference, and then 
the trial judge was to apply the relevant circumstances in 
the case to determine a fit sentence. R v Johnas was the 
definitive starting point judgment of the McGillivray 
court, with a five-judge panel laying out the principles 
to be applied in passing sentences.127 

The starting point approach became a signature of 
Alberta’s appeal court. It did attract criticism, certainly 
from those content with the prior status quo, particularly 

defence counsel. One observer thought it unduly pro-
moted incarceration in sentencing. Inevitably the con-
cept was attacked on the grounds that it improperly 
interfered with the discretion of trial judges.128 Within 
the Court, too, there was debate about its usefulness. 
McClung and Harradence argued that judges tended to 
treat the starting point as a minimum sentence.129 

Ultimately, in the 1994 MacDonnell decision, while the 
SCC affirmed the utility of starting point sentencing 
and the role of courts of appeal in ensuring its integ-
rity, it also stated it was not an error for a trial judge to 
ignore a starting point.130 This did not much dampen the 
Court’s enthusiasm for the approach. Undoubtedly, this 
was because the Court itself had stressed that the start-
ing point was just that, a starting point, and not an end-
ing point. Later yet, in R v Stone, the SCC again affirmed 
the legitimacy of starting point sentencing.131 Despite 
this, philosophical differences about the appropriate 
role of courts of appeal in sentencing were to re-emerge 
inside the Court once again. And when they did, cul-
minating in the Court’s decision in R v Arcand,132 the 
renewed debate focused not only on starting point sen-
tencing but also on how a modern appeal court ought to 
be dealing with stare decisis.

R v Brown and Rethinking Rape
A routine sentence appeal, R v Brown in 1983, embroiled 
the Chief Justice in considerable controversy.133 The 
panel, consisting of McGillivray, Kerans, and Moir, 
reduced an eight-year sentence for sexual assault to 
four years. The disabled victim, who wore leg braces 
and walked with crutches as a result of polio, had been 
sexually assaulted, that is, raped, in her assailant’s apart-
ment after accompanying him home from a bar. In the 
course of the rape, Brown had kicked her crutches away 
and punched her in the face. McGillivray’s remarks in 
the bench judgment allowing the appeal created public 
outrage:

We think the circumstances were such that it would not 
have been surprising to that young woman that something 
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might well happen to her going up to the man’s apartment…having been drink-
ing beer all evening, with the expressed intention of smoking marijuana and 
drinking more beer. That, however, is no answer to his using violence when 
she rejected his overtures, but we think it is a very different situation from 
the rapist who breaks into somebody’s home and attacks them or who picks 
somebody off the street.134 

McGillivray seemed to be making the point that this rape was less serious 
than one where the rapist had broken into someone’s home. Leaving aside 
whether this notion was sound, his comments inescapably implied that the 
victim was to blame for her rape. Public condemnation, if not outrage, was 
widespread.135 A representative from a women’s group was quoted as saying 
said that the decision was an example of “pretty twisted justice, one that 
places too much onus on the victim, as is too often the case in rape tri-
als.”136 The public reaction served notice that the courts were coming under 
increasing public scrutiny, not just for particular decisions, but also for the 
attitudes and ideological preconceptions of the jurists. 

Brown also highlighted a long-standing problem that still bedevils Canada’s 
criminal justice system: the difficulty for women, as victims of sexual crimes, 
in obtaining proper redress. Although rape was always a very serious crime, 
historically judges and juries showed an obvious bias against female victims, 
depending on their place in society and moral behaviour, which made it 
difficult to obtain convictions and suitable punishment.137 Judges were par-
ticularly complicit through superimposing judge-made limitations on the 
statutory requirements for rape and other sexual offences, such as require-
ments for corroboration of testimony and allowing questioning of character 
and prior sexual history.

The extent of the problem was made clear in 1976. After much lobbying from 
women’s rights advocates, the federal government amended the Criminal 
Code to limit questioning about sexual history in rape trials, eliminating 
one bias. The amendment was not a success, creating confusion among the 
judiciary.138 Two Alberta appeals, R v Moulton in 1979 and R v Konkin in 1981, 
demonstrated this.139 Despite the amendment’s clear intent, in these appeals 
the Court divided on whether the ability of an accused to question his 
accuser on sexual history for the purpose of challenging her credibility had 
been restricted – or extended. Ironically, McGillivray was one of the judges 
who understood the amendment’s purpose.140

Against this, McGillivray’s comments in Brown might seem surprising. 
Perhaps his comments in Brown were nothing more than a clumsy, off-the-cuff 

justification for a reduced sentence, 
on the theory that a rape where the 
victim knew the perpetrator might 
be less traumatic than rape by a 
stranger.141 Or it may very well be 
that the Chief Justice’s comments 
expressed an attitude widely held by 
many of his generation: “good” girls 
don’t do things like that, illustrating 
just how pervasive such ideas were, 
and still are. 

The Brown controversy at least made 
it clear that myths and stereotypes 
based on sexist views of a victim, 
her lifestyle, dress, or actions were 
no longer acceptable. It was proba-
bly no accident that the controversy 
coincided with a major change in 
the treatment of sexual crimes in 
1983, when the Criminal Code was 
amended to replace the old charges 
of rape and indecent assault with 
sexual assault. Admissible evidence 
on recent sexual activity was strictly 
limited, and evidence as to sexual 
reputation was banned altogether 
by these provisions – the so-called 
“rape shield” laws. 

Tellingly, the 1983 amendments 
almost immediately generated 
widely disparate sentencing for the 
new categories of sexual assault: 
some judges even seemed to think 
that rape had been replaced by a less 
serious charge.142 Kerans responded 
with R v Sandercock in 1986, which 
might also be seen as the Court’s 
atonement for Brown.143 Sandercock 
was another starting point judg-
ment intended to end the sentencing 



265

disparity. But much more impor-
tantly, Kerans’ judgment dispelled 
myths about provocation and blame-
worthiness of the victim. More fun-
damentally, it explicitly recognized 
sexual assault as a crime of violence, 
one that could severely undermine 
the psychological health of a victim. 
As Kerans wrote: 

This harm includes not just the 
haunting fear of another attack, the 
painful struggle with the feeling that 
somehow the victim is to blame, 
and the sense of violation or out-
rage, but also a lingering sense of 
powerlessness.144 

One observer praised his insights, 
stating “Never has the harm of sex-
ual assault been expressed as elo-
quently by a court.”145 Kerans was 
the author of the judgment, but it 
had been circulated and discussed, 
and it was truly a decision of the 
Court.146 It reflected a very different 
Court, one that had evolved under 
McGillivray’s watch.

Alberta’s Appeal Court 
and the Return of 
Constitutional Law

It’s deja vu all over again. 

– Yogi Berra

Chief Justice McGillivray’s tenure 
saw the resurgence of constitutional 
law, a subject that had been rela-
tively dormant for several decades 

in Alberta. It is not hard to find the reason why. The 1970s and early 1980s 
were marked by a struggle between the federal and provincial governments 
over the nature of federalism. That struggle often ended up in the courts in 
jurisdictional battles about division of powers. 

The Court emerged as a strong defender of provincial rights. This was not 
regional chauvinism. In interpreting Canada’s constitutional arrangements, 
the Court defended a long-standing historical tradition that favoured the 
safeguarding of provincial powers against their erosion by the federal gov-
ernment. Undoubtedly, this stance appealed to many of the Alberta judges. 
However, the division of opinions on the Court and on the SCC, too, which 
was known for its tendency to support centralist interpretations, demon-
strated the complexity of the issues involved. The decisions undermined 
any simplistic assumptions about how the judges viewed politically charged 
issues. 

The Court considered a number of appeals disputing who had the power to 
legislate, the federal or provincial governments. This is referred to as a dis-
pute on “division of powers” under the Canadian constitution. Four appeals 
discussed below highlight some of the Court’s constitutional deliberations. 
R v Hauser147 and Canadian Northern Transport v Attorney General (Canada)148 
were two influential cases that settled the division of powers with regard to 
criminal justice. R v Westerdorp149 explored the limits of provincial authority 
to regulate, through municipalities, public nuisances without infringing on 
the federal criminal law power. Reference re Natural Gas Export Tax,150 a ref-
erence to the Court by the provincial government, was part of the fallout 
from the infamous National Energy Program. Going directly to the heart of 
the conflict between Alberta and Ottawa, it was a defining moment of the 
McGillivray court. 

The BNA Act and the Division of Powers
The British North America Act divided the responsibilities of government 
between the federal government and the provinces, listing them in s. 91 and 
s. 92 respectively. The federal government received extra powers, such as the 
ability to review and disallow provincial legislation, or the ability to legislate 
under a blanket “peace, order, and good government” clause (also known as 
the POGG power), for the good of the nation. Most authorities believed 
that the federal government received responsibility over any area not spe-
cifically assigned to the provinces – the residual power – as well as any new 
legislative subject that didn’t clearly fit into a provincial responsibility.151 It 
was also accepted that when federal and provincial jurisdiction overlapped, 
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the central government took prece-
dence, that is, it had “paramountcy,” 
as it was usually termed. 

Initially, political power in Canada 
was more centralized in the federal 
government. However, the prov-
inces fought a rearguard action and 
were able to reverse this tendency. 
Several important decisions of the 
Privy Council, especially in a thir-
ty-year period from the 1890s on, 
helped the provinces oppose federal 
encroachment and maintain their 
primacy in the areas of responsibil-
ity assigned to them under the BNA 
Act. In doing so, the Privy Council 
limited the application of extra fed-
eral powers that threatened to sub-
sume provincial rights. As a result, 
Lord Haldane, the Lord Chancellor 
of England, and Lord Watson have 
been called the “evil step-fathers 
of Confederation” due to the per-
ceived favouritism the Privy Council 
appeared to show the provinces.152 

For several decades in the mid-twen-
tieth century, a status quo was 
maintained and the two levels of 
government were generally able 
to avoid conflict, usually through 
negotiation and compromise.153 
Two things upset this balance. The 
first was the emergence of Quebec 
nationalism. The second was the 
modern welfare state.154 Through 
the 1960s and early 1970s, the prov-
inces expanded their civil services 
and became much more active and 
ambitious. Meanwhile, the federal 
Liberal governments of the same 

period pursued increasingly broad 
national policies, such as universal 
health care. Especially after Pierre 
Trudeau became Prime Minister, 
the federal government was often 
frustrated by what it perceived as 
provincial intransigence against 
projects considered in the national 
interest. 

Meanwhile, the provinces felt that 
the federal government was pursu-
ing aggressively centralist policies 
that eroded their powers. A good 
example was the wage and price 
controls the federal government 
imposed in 1974 to control runaway 
inflation. The SCC upheld the leg-
islation under the POGG power, 
which had fallen into disuse. That 
made the provinces fearful that the 
POGG power could be resurrected 
as a federalist weapon against the 
provinces. That fear would soon be 
realized. 

Alberta and Ottawa at Loggerheads 
over Natural Resources: The NEP
The energy crisis of the 1970s led 
to open constitutional warfare 
between Alberta and Ottawa. The 
provinces, which controlled Crown 
land and natural resources, received 
direct revenues from them. Through 
its powers, especially the power 
over trade and commerce, the fed-
eral government had some control 
over natural resources. For instance, 
it controlled the export of oil and 
gas. As oil prices rose dramatically 
after the Arab oil embargo in 1973, 
Ottawa stepped forward to limit 

exports and restrict the domestic 
price of oil. The federal government 
also wanted a share of the revenue 
from oil and gas, arguing that the 
benefits of these resources should be 
available to all Canadians, not just 
residents of provinces like Alberta. 

The National Energy Program of 
1981 was a unilateral federal policy 
intended to create oil  self-sufficiency 
for Canada and divert revenue to 
federal coffers. A dismal failure, the 
NEP added to long-standing histor-
ical resentment in western Canada 
towards what was seen as federal 
policies favouring central Canada. 
The conflict over oil poisoned fed-
eral-provincial relations and turned 
Premier Peter Lougheed of Alberta 
into a resolute defender of provin-
cial rights. 

This was the context in which the 
Court re-entered the constitutional 
law arena. In the four appeals to be 
discussed, the Court emerged as a 
strong supporter of provincial rights 
while the SCC, by contrast, sup-
ported a centralist interpretation in 
three of the four. Both courts, how-
ever, were often divided, an indica-
tion not only of the ambiguity in 
Canada’s constitutional arrange-
ments, but also the degree to which 
two different versions of Canadian 
federalism competed – and continue 
to compete – in Canada. 

ALBERTA ENERGY MINISTER DON GET T Y, FEDERAL FINANCE MINISTER JOHN TURNER AND 
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R v Hauser: Harradence Causes 
a Constitutional Furor
One of the first major constitutional appeals of the 
McGillivray court came out of a run-of-the-mill drug 
case. In 1977’s R v Hauser, a prosecutor acting as agent 
of the Attorney General of Canada had charged Hauser 
with trafficking marijuana under the Narcotic Control 
Act.155 Defence counsel Milt Harradence applied for 
an order of prohibition. He asked the court to quash 
the proceedings. His argument: the federal Attorney 
General had charged Hauser, not the Alberta Attorney 
General, and the federal one had done so without the 
consent of his Alberta counterpart. He argued that, 
without this permission, the federal AG had no author-
ity to lay a charge, and that a 1969 Narcotic Control Act 
amendment implying the contrary was ultra vires, that 
is, outside the power of the federal government. After 
his application was dismissed, Harradence appealed 
and the Alberta AG appeared as an intervenor – on the 
side of Hauser and Harradence and against the federal 
government.

Hauser basically posed two questions. First, under the 
BNA Act, did the provinces have inherent jurisdiction 
over criminal prosecutions, or had the federal govern-
ment, given its jurisdiction over criminal law, simply 
delegated this power to the provincial governments? 
Under the BNA Act, the federal government is respon-
sible for criminal law and procedure, but the prov-
inces are responsible for the administration of justice. 
The power of prosecution is not explicitly stated to be 

included in either area of responsibility. Until 1969, s. 2 
of the Criminal Code stated, “‘Attorney General’ means 
the Attorney General or Solicitor General of a prov-
ince in which proceeding to which this Act applies are 
taken.” This indicated that the provincial AGs were to 
look after prosecutions, which historically had been the 
case. But it was not clear whether this was a delegation 
of criminal law power from the federal government via 
the Code, or if the provinces had original jurisdiction. 

The second question was whether the Narcotic Control 
Act was criminal law or simply regulatory control over 
an area within federal jurisdiction. In 1969, the federal 
government had signalled that it intended to prose-
cute breaches of the Narcotic Control Act and the federal 
Food and Drugs Act156 when it changed the definition of 
“Attorney General” in the Criminal Code to include the 
federal AG when dealing with violation of national laws 
except the Code.157 This case raised the issue of just how 
far the federal criminal law power extended. Both the 
provincial and federal governments could enact leg-
islation creating regulatory regimes with penalties for 
breaches of those schemes. Provincial highways and 
health and safety were accepted areas where both gov-
ernments could enact laws. The question in Hauser was 
what it took for a law to be properly characterized as 
criminal law. Both the Narcotic Control Act and the Food 
and Drug Act contained provisions for substantial jail 
sentences for non-compliance.
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Hauser was one of several appeals on this subject that 
ended up at SCC. When it was heard, nine out of ten 
provincial attorney generals had lined up on Alberta’s 
side. The provinces considered this an attempt by the 
federal government to usurp what had historically 
been an accepted part of provincial jurisdiction. While 
Harradence’s application challenging the indictment on 
a technical point was a clever defence move, it may be 
no coincidence that Harradence flirted with the western 
separatist movement in the 1970s. 

McGillivray convened a panel with five judges: him-
self, McDermid, Lieberman, Haddad, and Morrow. The 
majority agreed with Harradence. McGillivray wrote for 
himself and Lieberman, with Morrow writing a concur-
ring judgment. McDermid and Haddad dissented, but 
on narrow grounds, and otherwise agreed with many of 
the points of their brethren. 

McGillivray thought the problem with the federal posi-
tion was that, if it was correct, the federal government 
could simply amend away the province’s right to prose-
cute, contrary to the long tradition and history around 
criminal prosecutions. As he explained: 

It is to be observed that if the attorney general of a prov-
ince by a mere amendment to the Criminal Code can be 
excluded…from having anything to do with a prosecution 
for a violation of a statute of Canada where proceedings 
have been instituted by the Attorney General of Canada, it 
would follow that the attorney general of a province could 
also be excluded…from having anything to do with pros-
ecutions of all criminal offences…[T]his would make hol-
low the powers given to the province of legislating for the 
administration of justice in the province.158

In addition, since the provinces historically had always 
undertaken prosecutions, it was reasonable to conclude 
that this was part of the administration of justice and 
not criminal procedure. Thus, McGillivray determined 
that it was the provinces that had the power to pros-
ecute criminal cases. And in his view, that power was 

exclusively the provinces’. He rejected the suggestion 
that the federal government had concurrent jurisdiction 
to do so. He reasoned that this would mean that once 
a charge was brought by the federal AG, the province 
would then be excluded from prosecuting the case. And, 
again, in his view, this would violate the province’s con-
stitutional power over the administration of justice. 

While McGillivray was willing to concede that the fed-
eral government had the right to enforce many of its 
statutes without referring that enforcement to provin-
cial attorneys general, he considered the Narcotic Control 
Act to be criminal law rather than a regulatory statute 
with penalties. That brought prosecutions under the Act 
under provincial control as the level of government with 
the power over the “administration of justice.” 

Morrow agreed with the Chief Justice on these points, 
although he went at it somewhat differently. However, 
Morrow also touched on another line of argument that 
would become important later – whether the federal 
government could invoke the blanket authority under 
the “peace, order, and good government” power to allow 
it to do prosecutions even if it trespassed on provincial 
prerogatives. Morrow thought the POGG power did not 
apply since this was not a situation of grave national con-
cern or crisis, which historically had been the criteria for 
invoking that power. As he noted: 

It may be that if a situation arose which was of sufficient 
national urgency the power to prosecute might be consid-
ered as being in the federal field under the “Peace, Order 
and Good Government” doctrine, but I can find no reason 
for such application in the present appeal.159

Morrow looked to history for the answer to the jurisdic-
tional question. As he saw it, the fact that the colonies 
that became provinces had previously controlled pros-
ecutions of crime in their jurisdiction was itself strong 
evidence that this prosecution power would have con-
tinued with the provinces as part of the administration 
of justice:
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Sometimes I think it is important in cases like the present 
to reassess the original concept or philosophy of our con-
stitution; to remember that, before the provinces could 
be persuaded to join into what has become Canada, they 
were jealous of certain powers and would not have joined 
unless and, of course, until assured that these powers 
would be preserved to them. One of these was of course 
the administration of justice, including criminal justice.160

McDermid’s dissent sought to avoid constitutional 
entanglements. While agreeing that the Narcotic Control 
Act was criminal law, he thought that the offending 
Criminal Code amendment was nevertheless valid. In his 
view, the federal AG could also prosecute matters with-
out affecting the power of the provincial attorneys gen-
eral to do so. He pointed out that while the provincial 
government had power over criminal prosecutions, the 
federal government could step in, and had, if the prov-
ince was not doing so for certain offences. This is how 
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it had worked for years with drug 
crimes, where the provinces had 
explicitly or tacitly left these prose-
cutions to the feds. Therefore, it was 
an appropriate way to interpret s. 2 
in the Code without making it a con-
stitutional brouhaha. 

The further appeal to SCC focused 
on whether the Narcotic Control Act 
was criminal law. The Alberta judges 
had all agreed that it was obvious 
that the Act was in substance crim-
inal law and did not elaborate much 
on that point. Justice Pigeon’s short 
majority judgment reached the 
opposite conclusion. He determined 
that because the Act also regulated 
the prescription and sale of legal 
drugs, it was a regulatory statute. 
For good measure, Pigeon also held 
that since drugs were a new subject 
matter unknown at Confederation, 
by constitutional convention they 
were now a federal responsibility. 
Further, illegal drugs were of such a 
nature that the federal government 
could invoke the “peace, order and 
good government” power as it had 
done with liquor in federal prohibi-
tion statutes. 

Pigeon dodged the issue that had 
been at the heart of the problem. 
Not everyone was convinced. Justice 
Dickson wrote a long, eloquent dis-
sent that agreed with McGillivray 
and Morrow’s reasoning. It has 
been suggested that the SCC in 
this period had a tendency to side 
with the federal government and 

its centralizing tendencies.161 Pigeon’s convoluted majority judgment – one 
authority has called it “tortured” – appeared primarily aimed towards that 
end and was perhaps one of the more blatant examples.162 Indeed, nearly 
twenty-five years later, in R v Malmo-Levine, Pigeon’s own court was critical 
of his approach.163 

Canadian National Transportation Ltd v Canada 
(Attorney General): Hauser Finally Addressed
The SCC decision in Hauser avoided dealing with the real question: did the 
federal government have the ability to prosecute criminal offences without 
the consent of provincial attorneys general?164 Another appeal from Alberta, 
Canadian National Transportation Ltd v Canada (Attorney General), finally 
settled the issue. Prowse, writing for a panel that included Laycraft and 
Haddad, ruled that the federal Combines Investigation Act was criminal law 
and the federal Crown could not bring charges …Chief Justice Bora Laskin, 
who had missed the Hauser appeal due to ill health, then settled the question 
at the SCC once and for all. 

The Attorney General of Canada had charged the Canadian National 
Transportation company with conspiring with others to set prices for ship-
ping in western Canada. The company applied to prohibit prosecution 
under the federal Combines Investigation Act, which was denied. On appeal, 
the company argued that, as in Hauser, the Combines Investigation Act was 
criminal law and the federal AG could not initiate a charge. The Crown, 
for its part, argued that although the Act had already been upheld as crim-
inal law, it could also be supported under the “Trade and Commerce” head 
of federal powers. 

Prowse, who wrote the judgment for the Court, reached the same conclusion 
it had in Hauser. Perhaps to avoid a repeat of the subsequent SCC decision, 
Prowse spent considerable time demolishing the argument that the trade 
and commerce power could also apply. In Prowse’s view, the sections of the 
Combines Investigation Act dealing with the anti-competitive practices were 
dependent on the criminal law power. He concluded the aims of the Act in 
sum did not fit with the two main aspects of the trade and commerce power, 
namely, to regulate interprovincial and international trade and to regulate 
trade affecting the entire country. 

Prowse disagreed with other court decisions that declared legislation com-
petent under one head of power if most, but not all, of its provisions could be 
supported under that head. Parliament could pass legislation that depended 
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on multiple heads for validity, he 
argued, but this was not the same as 
an entire Act being justified under 
any one of these heads. While parts 
of the Act might be supportable as 
regulation of trade and commerce, 
other sections could not. Therefore, 
the whole Act was not support-
able under the trade and commerce 
power alone. 

Prowse also took aim at the argu-
ment, which had found favour with 
Pigeon in Hauser, that the sanctions 
in the Combines Investigations Act 
were simply part of an overall regu-
latory scheme and that the Act was 
not in substance criminal law. In his 
view, regulation meant controlling 
an ongoing activity, whereas the sec-
tion of the Combines Investigation Act 
in question prohibited certain types 
of business activity. To Prowse, 
this smacked of the criminal law. 
He went further, concluding that 
if the practices under consideration 
were not criminal in conduct, but 
merely harmful commercial activi-
ties, then they should fall under pro-
vincial authority over property and 
civil rights and not under the federal 
trade and commerce power. So even 
if the federal government were cor-
rect that the Act was regulatory only 
and not criminal law, it would prob-
ably be ultra vires. 

Prowse then disposed of the fed-
eral Crown’s secondary argument 
that the POGG power could be 
invoked to support the Act. He 
could see no compelling grounds for 

this conclusion. The price-fixing under consideration was hardly a national 
emergency. It was not a new problem but a very old one. And although it 
occurred throughout the country, it did not follow that it was necessarily a 
problem requiring a national response. Satisfied that the impugned provi-
sion of the Combines Investigation Act was criminal law, Prowse followed the 
Court’s reasoning in Hauser and held that the federal government could not 
initiate prosecutions independently.

Prowse’s judgment forced the SCC to finally deal with this issue. Chief 
Justice Laskin’s argument was simple. He pointed out that the section of the 
BNA Act giving provinces the power to administer the courts specifically 
included civil procedure. But it said nothing about criminal prosecution, 
while criminal procedure was assigned to the federal government. In his 
view, this implied that the prosecuting authority was included with crimi-
nal procedure, notwithstanding the fact the provinces also set up criminal 
courts. He dismissed the historical record of provincial supervision of pros-
ecution as an arrangement of convenience and not proof of a constitutional 
right. In Laskin’s view, the federal government had recognized that it was 
easiest and politically expedient to continue the practice of local prosecu-
tions, and it was not evidence that this power belonged to the provinces. 

Laskin was quite critical of the Court’s decision in Hauser, professing him-
self distressed at the “heavy going that is exhibited in order to preserve pro-
vincial prosecutorial authority.”165 However, his decision in favour of the 
central government came as no surprise: it was generally accepted that his 
sympathies were federalist.166 His decision did have the virtue of settling, in 
a clear fashion, a question that came up again and again. 

At the time, Laskin’s decision was criticized for creating a very significant 
potential problem for no good reason.167 Even more recently, it has been 
attacked for providing a legal foundation that allows provincial governments 
to decline to prosecute federal laws they do not like – or laws they believe 
would cost too much to prosecute.168 In classic Canadian fashion, however, 
no dire consequences have arisen – life has gone on much as before. Just as 
the two governments had managed to administer criminal justice for nearly 
a hundred years before this decision without much worry as to their respec-
tive jurisdictions, this has also been the case since – which may speak vol-
umes about most Canadian constitutional “crises.” 
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R v Westendorp: Paramountcy 
over Double Aspect
R v Westendorp was another “division of powers” appeal 
dealing with the scope of the federal criminal law power. 
Kerans, for the Court, determined that a Calgary city 
bylaw to regulate street hawking by prostitutes on city 
streets was authorized by provincial law and was not 
ultra vires the province as an infringement of the fed-
eral criminal law power. The bylaw made it illegal to use 
public streets and sidewalks for the purpose of prostitu-
tion. That included approaching another person for this 
purpose. As such, the bylaw targeted not only the prosti-
tutes themselves but also their potential customers. 

This seemingly minor appeal attracted major attention. 
At the SCC, four provincial attorneys general lined up 
as interveners to support the provincial right to allow 
municipalities to regulate prostitution in this way. Given 
Laskin’s biting comments reversing Kerans, it appears 
that Kerans had struck a nerve in what had become a 
tussle, destined to be played out in the courts, over the 
extent of the federal government’s criminal law powers 
and the right of the provinces and their delegatees, the 
municipal governments, to regulate public nuisances 
within their province. 

The Calgary Street By-Law, authorized under the provin-
cial Municipal Government Act and the Highway Traffic 
Act, controlled the use of streets and sidewalks. In 
1981, Calgary amended it to prohibit a person being on 
a street for prostitution or to approach another person 
for the purchase or sale of sexual services. For breach 
of the bylaw, it imposed fines and jail in default of pay-
ment. Calgary contended that it had the authority to 
pass this bylaw under s. 152 of the Municipal Government 
Act, which allowed municipalities to control disorderly 
conduct, including public nuisances. In the city’s view, 
because prostitutes and their customers annoyed and 
embarrassed members of the public and interfered with 
their free movement on city streets, they were a public 
nuisance. 

The trial judge decided the bylaw was ultra vires because 
controlling prostitution was properly criminal law and 
within the exclusive jurisdiction of the federal govern-
ment. Kerans, writing for Prowse and Harradence, saw 
it differently and also in a larger context. 

He first addressed whether the city had the right under 
provincial legislation to regulate public nuisances. He 
concluded that it did. The Municipal Government Act 
authorized municipalities to pass bylaws to prevent dis-
orderly conduct, and disorderly conduct included pub-
lic nuisances. On the evidence before the Court, Kerans 
concluded that as a result of prostitutes plying their trade 
on Calgary streets, a public nuisance was created. He 
then turned to the question of whether the legislation 
was constitutionally valid. He concluded it was. In his 
view, the “double aspect” rule applied. Under this rule, 
both the province (through the municipality) and fed-
eral government could effectively legislate on the same 
subject matter. Here that matter was the elimination of 
the public nuisance of street hawking by prostitutes. 

Kerans rejected the argument that this was a “colour-
able” attempt to invade the area of criminal law. The 
true character of the legislation was to deal with a public 
nuisance on public streets in Calgary and not to strike at 
the evil of prostitution. As Kerans explained: 

The by-law does not strike at prostitution as such; it does 
not seek to suppress the market for sexual favours; it 
seeks only to protect the citizens who use the streets 
from the irritation and embarrassment of being unwilling 
participants in that market.169

 As he pointed out, legislation dealing with a public nui-
sance is not exclusively a matter for the criminal law. 
That the bylaw had the same legislative purpose as the 
prohibition against soliciting in the Criminal Code – to 
reduce or eliminate a perceived public nuisance – did not 
make the bylaw invalid. In other words, identity of leg-
islative purpose was not fatal. While the effect of the 
bylaw might be to restrain the growth of prostitution, 
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the purpose of the bylaw was not to attack prostitution 
as such. It was to regulate conduct on city streets by pro-
hibiting certain behaviour. 

Kerans also concluded that while the bylaw overlapped 
with the soliciting provision under the Criminal Code, 
there was no collision between the two. Each level of 
government had chosen to regulate the public nuisance 
in different ways, but the municipal law was not repug-
nant to the federal one. It could coexist with the crim-
inal law prohibiting soliciting. Therefore, there was 
no justification for finding the federal legislation para-
mount under the paramountcy rule. Under that rule, had 
there been a conflict between the two pieces of legisla-
tion, the federal law would be paramount. In the result, 
the legislation was not ultra vires. 

Kerans’ decision provoked a surprisingly strong reac-
tion from Laskin on the SCC. In his view, it was beyond 
question that the bylaw was an attempt to control or 
punish prostitution because prostitution was the only 
anti-social behaviour targeted. If its real purpose was to 
control the streets, it would have dealt with congrega-
tion of persons on the streets or with obstruction, unre-
lated to what the congregating or obstructing persons 
say or otherwise do. He summarily dismissed Kerans’ 
conclusion that the bylaw was designed to deal with a 
public nuisance, stating that the bylaw’s preamble made 
it clear that prostitutes were being targeted. But his rea-
soning begins and ends there. He never explained why 
Kerans erred in finding street prostitution to be a public 
nuisance. 

FOURTH STREET SW IN CALGARY’S MISSION DISTRICT, 1977. GLENBOW ARCHIVES,  NA-2864-16770.
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As far as Laskin was concerned, the bylaw was obviously 
a colourable attempt to control prostitution and there-
fore trespassed on the criminal law power. He called 
Kerans’ reasoning as to why this was not a trespass on 
the federal criminal power both baffling and doubly baf-
fling and ended with this jab:

What appears to me to emerge from Kerans J.A.’s consid-
eration of the by-law is to establish a concurrency for leg-
islative power, going beyond any double aspect principle 
and leaving it open to a province or to a municipality autho-
rized by a province to usurp exclusive federal legislative 
power. If a province or municipality may translate a direct 
attack on prostitution into street control through reliance 
on public nuisance, it may do the same with respect to 
trafficking in drugs. And, may it not, on the same view, 
seek to punish assaults that take place on city streets?170

The aggressiveness of Laskin’s comments reveal his 
decidedly centralist view on the criminal law power. 
Little weight seems to have been given to provincial con-
cerns that if unconstrained in any way, the criminal law 
power could eventually extinguish the provincial regula-
tory power. Nor did Laskin appear to give any credence 
to the legitimate concerns of many Canadian commu-
nities about the dangers and public nuisance caused by 
street prostitution. 

Laskin would be very surprised at how the law has 
developed. Kerans’ judgment demonstrated a great deal 
of foresight and understanding of the imperative need 
for municipalities to be able to control and regulate a 
wide variety of social problems on their city streets and 
in the wider community. In Shell Canada Products Ltd v 
Vancouver (City)171 the SCC took a more generous view of 
the powers of municipalities, given the pressures they 
face in contemporary society. The earlier focus of the 
courts on sharp division of powers and the avoidance of 
any “trenching” on federal powers has largely been con-
signed to history, in favour of co-operative federalism. 
The doctrine of double aspect has gradually re-emerged 

as the proper basis for validating provincial regulatory 
legislation where similar federal legislation exists.172 

The Alberta Court has even recently ruled, in R v 
Keshane,173 that a municipal bylaw aimed directly at 
street fighting was not ultra vires. The Court found that, 
in pith and substance, its purpose and effect was to reg-
ulate the conduct of people in public places to promote 
the safe use of property for the benefit of all citizens. 
Like the bylaw in Westendorp, the focus of the legislation 
was not on the harm caused to victims of fighting or 
those involved in consensual fights, but rather on those 
indirectly affected by street fighting such as neighbours 
and people using streets and sidewalks. The legislation 
clearly had a criminal law aspect, but the Court con-
cluded, just as Kerans had, that the double aspect doc-
trine applied to uphold its validity. 

In 2013, the SCC denied leave on Keshane. Laskin’s rhe-
torical dig at Kerans – “And, may it not…seek to pun-
ish assaults that take place on city streets” – now rings 
ironic. Times change and so does the law, but Kerans 
and the Court had articulated a sound constitutional 
argument whose time has come.

Reference re Proposed Federal Tax on 
Exported Natural Gas: Political Dynamite 
Wrapped in Constitutional Law
During the McGillivray era, the SCC did not always 
overrule the Court on major constitutional issues. In 
one of the most important cases, the high court sup-
ported the Court and the provincial position, and this 
time Laskin was in dissent. The full name of the Court’s 
judgment was Reference re Questions set out in O.C. 1079/80, 
Concerning Tax proposed by Parliament on Exported Natural 
Gas. The cumbersome title obscured the political dyna-
mite involved. 

The legislation was related to the introduction of the 
federal National Energy Program in 1981. Under this 
program, the federal government introduced Bill C-57, 
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the Petroleum and Gas Revenue Tax Act.174 It amended the 
Excise Tax Act by including a new section providing for 
a federal tax on the distribution of natural gas and its 
derivatives. It did not take long before the provincial 
government directed a reference to the Court asking it 
to rule on the legality of this legislation. 

The actual issue in the reference was whether the pro-
posed tax applied to natural gas that the province owned 
directly as opposed to gas produced by private compa-
nies on leased Crown land. The province owned several 
gas wells on Crown land in southern Alberta. It con-
tracted to have the gas it produced and owned trans-
ported via pipeline to the US border. It then sold the gas 
to an American company for processing and consump-
tion in Montana. Since s. 125 of the BNA Act stated that 
neither level of government could tax the property of the 
other, the question was whether the federal tax applied 
to gas owned by the province. In other words, how far 
did the province’s protection under s. 125 against taxa-
tion by the federal government go?

McGillivray again appointed a larger panel to hear the 
reference consisting of himself, Lieberman, Laycraft, 
Kerans, and Stevenson. Laycraft recalled that the Court 
wanted to present a unified opinion. No one person was 
credited with it; the judgment was that of the Court. 
After hearing the appeal, and collectively hashing out 
what the judgment would say, each judge was assigned 
a section to write. The draft was then circulated to the 
judges not on the panel for their opinions. It truly was a 
decision of the whole court. 

One of the first points settled was the true nature of the 
tax. If the tax were properly characterized as part of a 
regulatory regime, it could potentially be justified under 
the federal trade and commerce power.175 However, the 
Court found ample evidence within the National Energy 
Program itself that the tax was intended purely to raise 
revenue, or, more accurately, to allow the federal govern-
ment to get a direct share of the revenue from gas pro-
duction. And this was ultra vires the federal government.

The federal government attempted to link the money 
raised in the tax to expenditures for the NEP, argu-
ing that this made it part of a regulatory measure. The 
Court dismissed this idea, saying it confused “the rais-
ing of the money with the object of a separate legislative 
program. Simply because the money would be used in 
furthering an object under a given federal power did not, 
by that fact alone, justify characterizing the tax as a levy 
under that power.”176 As the Court smartly observed, on 
that theory, one could excuse a tax on provincial prop-
erty in Saskatchewan by saying it was necessary to pay 
for a lighthouse on Sable Island. In any event, the Court 
found that there was no evidence that the money would 
even go directly to fund the NEP as opposed to simply 
being included in general revenue. 

Any claim that the tax was part of a regulatory scheme 
was hollow for another reason. The National Energy 
Board, a federal agency, was already tasked with admin-
istering a rigorous regulatory regime that covered every 
aspect of moving, exporting, and selling gas. The prov-
ince itself needed an export licence to sell its gas in 
Montana. Instead, the Court determined that nature of 
the tax was very clear: 

The object of the imposition, is unequivocally, and solely, 
to raise revenues. Moreover, the revenues raised by 
the levy are not dedicated only to the energy program. 
The measure is brought forward in budget papers. It is 
described as a tax and is embedded in a taxing statute. It 
is our firm view that this imposition must be characterized 
as a tax, and only a tax.177

With that issue out of the way, the Court then consid-
ered whether s. 125 covered the province’s natural gas 
as property. This was a little trickier. The meat of the 
argument was whether the tax was a tax on property or 
a tax on a transaction. In other words, did the province 
lose its immunity from taxation by the federal govern-
ment because it was conducting a commercial enterprise 
by exporting its gas? The feds argued that the gas was 
taxed when it was received by a distributor, such as a 
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pipeline operator, as distinct from 
the province as producer. Therefore, 
the tax was on this transaction, not 
on the gas itself. Under the Act, an 
exporter of gas was deemed to be a 
distributor. 

The Court thought the Act unduly 
stretched the definition of distribu-
tor and distribution with a view to 
allowing the federal government to 
sidestep the limitations on its pow-
ers to tax the province under s. 125. 
The fiction of distribution was a 
device to obscure the true nature of 
the levy, which was to tax the gas – 
something made clear by perusing 
the National Energy Program. The 
Court concluded that to tax a trans-
action regarding the gas, in this case 
its distribution, was still a tax on 
the province’s property and to that 
extent invalid.

The next argument for the feds was 
that the province lost its immunity 
once the gas was no longer passive 
property but used commercially. 
The Court concluded this argument 
too was without merit. As it pointed 
out, there was nothing in the BNA 
Act to restrict the property owner-
ship rights for either level of gov-
ernment. Therefore, why couldn’t 
the province exploit its property in 
the same way as any private owner? 
However, the Court’s conclusion 
that the province’s dealings with its 
natural gas were “just primary pro-
duction” seemed a little strained, 
and this was seen as one weakness 
of the judgment. 

PIERRE TRUDEAU AND PROVINCIAL PREMIERS MEET AT 24 SUSSEX DRIVE, 1980. CANADIAN PRESS.
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The Court did not have much time for the two last fed-
eral arguments. One was “the spectre of the extreme 
case” which was “so frequently encountered in consti-
tutional matters.”178 The feds contended that a province 
could theoretically take control of all business activity 
within its borders and thereby deny taxes to the federal 
government. The Court pointed out that the same argu-
ment could be used against the federal government, but, 
regardless, until such an extreme scenario actually came 
up, the Court would not assume beforehand “such a sug-
gested misuse of power.” 

The last argument of the federal government was that 
the gas producing activity of the province was a new sit-
uation not contemplated under the BNA Act and was 
therefore not protected under s. 125. In rejecting this 
argument, the Court endorsed the “living tree” approach 
to constitutional interpretation, stating: 

In our view, the argument that government activities aside 
from those in vogue at Confederation remove the immu-
nity is not in keeping with the tradition of progressive inter-
pretation of the BNA Act.179

Ironically, Laskin, in dissent, accused the Court of 
doing the exact opposite, that is, being too formalist 
and not sufficiently considerate of the changing needs 
of the nation: 

This is a rare case in which…form would triumph over 
substance in a constitutional matter if the confirmation of 
the decision of the Alberta Court of Appeal was allowed 
to stand.180

However, the majority of the SCC agreed with the 
Court, even quoting Laskin’s own textbook on con-
stitutional law in support of their view that s. 125 gave 
Alberta immunity from taxation. The majority agreed 
with the Court that the federal scheme was dangerous 
since it opened the door to the federal government using 
semantics to allow tax raids on provincial property. 

Laskin’s dissenting opinion was aggressive and cutting 
in its language regarding the Court’s reasoning and con-
clusions.181 He attacked the Court for straying, in his 
view, into a review of the NEP’s desirability as policy 
rather than confining itself to its constitutional validity. 
But then he also criticized the Court for taking too nar-
row and formal a stance by substituting “an attack on the 
mechanics of the tax…in place of addressing the substan-
tive issues.” His judgment reflected his strong federalist 
predispositions. He went so far as to conclude that s. 125 
should not be interpreted as absolute protection for the 
provinces but subject to federal paramountcy. Relying 
on his own landmark decision in the Anti-Inflation Act, 
Laskin argued that the NEP was an example of where 
the “peace, order, and good government” power could be 
invoked to further the national interest at the expense 
of provincial rights. 

As fate would have it, the outcome of Reference re Proposed 
Federal Tax on Exported Natural Gas did not have much 
impact on the fight over the NEP. It left open the ques-
tion of whether a province could effectively take over an 
industry for the purpose of avoiding an intrusive federal 
tax. Ironically, by the time the SCC had issued its deci-
sion in 1982, Ottawa and Edmonton had already nego-
tiated a compromise and the Trudeau government was 
reconsidering the NEP in the face of its manifest fail-
ure.182 Most telling, however, is the fact that in the new 
Constitution Act, 1981, s. 92 of the BNA Act was amended 
to strengthen provincial control over natural resources 
and their disposition.183 

CONCLUSION
The Alberta Court strongly defended provincial rights 
in all these constitutional decisions. In the contest of 
the times, it is tempting to see this as a reflection of the 
desire, often strong in Alberta, to “stick it to Ottawa.” 
But the Court’s division of powers decisions were consis-
tent with a long-standing Canadian tradition of defend-
ing the provinces from federal encroachment in their 
areas of responsibility.184 This tradition can be traced 
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back to Privy Council decisions in the late nineteenth 
and early twentieth centuries that upheld provincial 
rights in the face of SCC decisions, which, even then, 
tended to favour the federal government. 

A strong judicial defence of provincial prerogatives was 
certainly not necessarily a product of  anti-Ottawa bias. 
The Alberta decisions discussed here showed that the 
Court did not have an unyielding position on provincial 
rights. Sometimes the Court was divided, as in Hauser. 
The SCC returned the favour. Even if it displayed an 
overall tendency to support the central government, 
it too was often divided and sometimes upheld the 

provincial position. It is clear that Canada’s constitu-
tional arrangements were ambiguous enough that there 
was generous room for differences of interpretation and 
opinion at every court level. 

The Court’s constitutional decisions also demon-
strated how much it had changed during the decade of 
McGillivray’s stewardship. In Hauser, the Court’s judg-
ment was marked with dissents and substantial con-
curring reasons. It was also very traditional in style, if 
sophisticated in content. The Export Gas Reference was 
a sleek product of the whole court which convinced all 
but one justice at the high court. The Reference showed 

DISTRICT COURT OF ALBERTA JUDGES, 1979. MARY HETHERINGTON, FRONT FAR LEF T, ROGER KERANS, ELIZABETH MCFADYEN, FRONT 

RIGHT; ROGER BELZIL, JOHN BRACCO, 2ND ROW, 2ND LEF T AND CENTRE; BILL STEVENSON, STANDING, 3RD LEF T.  LASA 79-G-14.
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the Court using the purposive approach to analyze statutes and referring 
extensively to the NEP and other policy documents to find the true intent 
of the tax legislation. It demonstrated a new level of sophistication on the 
Court. If Alberta’s appeal court was still regarded as conservative, this 
meant something quite different than it had ten years before.

Over his years in office, McGillivray had provided effective leadership, fos-
tering an atmosphere of collegiality, collaboration, and camaraderie among 
his brethren where new ideas were discussed and adopted. Under his watch, 
the appellate judges made salutary changes to their way of doing business. 
McGillivray recognized that the Court had to take steps to remain effec-
tive, and, while willing to be innovative, he balanced this with respect for 
tradition. McGillivray also realized the vital importance of judicial inde-
pendence, keeping a watchful eye on encroaching government bureaucracy. 

McGillivray was not a legal philosopher. At heart, he was a traditionalist, 
but one with an open mind. Like his colleagues, he had an appreciation of 
the Court’s role in developing and directing the law. Under McGillivray, 
the Court also showed more willingness to step outside black letter law. 
Although the Court’s tough on crime stance looked conservative, it was 
actually an example of the judges taking the law in hand and moulding it 
with a socially desirable goal, a more transparent and fairer criminal jus-
tice system. 

McGillivray died suddenly at the end of 1984, only sixty-six years old. He 
left the legacy of a strong, well-organized, collegial court that transitioned 
almost seamlessly to a new chief justice. McGillivray’s court also considered 
the first appeals stemming from the Charter. As the next chapter will dis-
cuss, Charter cases proliferated rapidly, becoming the hot ticket in Canadian 
jurisprudence in the 1980s. It was left to James Herbert Laycraft to lead the 
Alberta appellate court into the new frontier and build on the forward-looking 

Court that McGillivray’s leadership 
had done so much to establish.
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CHAPTER 8 

T H E  C H A R T E R  C O U R T,  1 9 8 2 – 1 9 9 1

Talent develops in quiet places, character in the full current of human life.1 

James Herbert Laycraft became the eighth Chief Justice of Alberta on February 
20, 1985. Since he was widely admired as a jurist, there was little need to look 
outside the Court for a new chief. Laycraft inherited a collegial, productive, 
and sometimes innovative Court and added a new dimension to its leadership. 
In particular, he had a well-developed appreciation for the law-making role 

of a modern appellate court. His ideal was a court that settled the law in a clear, 
concise, and consistent fashion through orderly and conscious development. This 

approach fit well in an era in which the judicial role in the evolution of the law took 
on renewed emphasis. 

Nowhere was this more evident than with the adoption of the Canadian Charter of 
Rights and Freedoms in 1982. As an entrenched part of Canada’s constitution, it gave to 
Canadian judges new and novel responsibilities demanding great care and attention. 
It also had another consequence: unprecedented public attention to decisions of the 
courts. After the Charter’s arrival, judges on all courts, but especially the appellate 
courts, were often called on to strike off into uncharted territory. 

The Alberta judges worked hard to give life to the Charter, although not without reser-
vations. In landmark judgments such as Hunter v Southam, R v Big M Drug Mart, Black 
v Law Society of Alberta, and R v Keegstra, – as well as many lesser known but highly sig-
nificant cases, the Court started on the path of a deferential but purposive, and even 
generous, interpretation of the Charter.2 Unlike the Bill of Rights, which was reduced to 
the status of an interpretive aid to statutes, regulations, or legal policies, the Charter 
was accepted by the Court as the last word on the reach of any law. This included an 
expansive approach to guaranteed rights and freedoms, especially traditional civil lib-
erties, along with a rigorous analysis of government attempts to limit them. At the 
same time, the Court was cautious, deferring to the legislature as much as possible and 
avoiding the overt judicial law-making that critics were soon to call “judicial activism.” 

PIERRE TRUDEAU IN PARLIAMENT AF TER VOTE FOR NEW CONSTITUTION 

ACT, 1981. CANADIAN PRESS/ROBERT FLEMING.
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THE LAYCRAFT COURT
Bill McGillivray’s sudden death at the end of 1984 was 
a shock. Many judges were on Christmas vacations. 
Herb Laycraft, who was on the West Coast, received a 
call from Sam Lieberman with the news and immedi-
ately returned to Alberta. As senior judge, Lieberman 
became the acting chief justice until February 1985. At 
that time, the federal government announced Laycraft’s 
appointment as chief justice. Given his many talents, it 
was unfortunate indeed that Laycraft’s tenure was des-
tined to last only seven years.

Laycraft was a logical choice as the new chief justice. 
Appointing him, however, posed a problem. Laycraft 
was taken aback when the Minister of Justice attached 
a condition: he would have to move to Edmonton. 
Since O’Connor’s tenure, the position of chief justice 
had alternated between Calgary and Edmonton, and 
it was Edmonton’s turn. Unwilling to uproot his fam-
ily and not seeing the need to move, since he already 
travelled back and forth regularly between Calgary 
and Edmonton as did all the other judges of the Court, 
Laycraft nearly refused. 

In the end, Laycraft decided it was his duty to accept. 
A pleasant surprise awaited him. As he recounted: “I 
received a call from the minister. He asked if I had listed 
my house for sale yet. I said no, and he replied, ‘Good, 
don’t bother. Your friends in Edmonton have rallied 
to your cause.’”3 Lieberman had organized a protest by 
the Edmonton members of the Court, and the minis-
ter had also received letters from the executive of the 
Edmonton Bar Association and the Edmonton benchers 
of the Law Society requesting that Laycraft be allowed 
to remain in Calgary.4

The New Chief Justice
The new chief justice obviously had the loyalty of the 
Court, even though he was quite different from the 
personable McGillivray. Laycraft bore much more of a 
resemblance to the illustrious Horace Harvey. Laycraft 
was reserved, not given to small talk, and he presented a 

formidable façade. He had a reputation as a tough coun-
sel, and in common with many an appellate judge, he 
did not suffer fools gladly. Like Harvey, who had spent 
his time with his books and in his garden, Laycraft was 
somewhat solitary. Instead of the constant social whirl 
that had surrounded McGillivray, Laycraft preferred to 
spend his limited free time at the family cabin, reading, 
operating his ham radio, or hiking and cross-country 
skiing with his wife, Helen.5 

Laycraft was also modest, even a little self-effacing, but 
he had robust confidence in his abilities – an appealing 
blend. Although not easy to persuade, he was reasonable 
and willing to consider other viewpoints. And as with 
his judicial ancestor Harvey, Laycraft had a subtle, dry 
sense of humour. He wasn’t above teasing his colleagues. 
In a memo about a forthcoming annual court meeting, 
Laycraft wrote, “Harradence, J.A. greeted with enthusi-
asm the thought of greeting the new day at 8:30 a.m.”6 
Milt Harradence was known as a late riser. 

Laycraft was widely considered one of the best legal 
minds of his generation in Alberta. He combined strong 
analytical abilities and a clear, concise writing style 
with a nuanced appreciation of the balance in judicial 
law-making between continuity and change. Laycraft 
also recognized the Court’s responsibility to settle and 
develop the law, and, as much as possible in the hur-
ly-burly of an intermediate appellate court, he wanted his 
court to strive for consistency and clarity. One observer 
wrote that Laycraft must have dominated the Court, 
since there were so few dissents.7 But this might also 
have been attributable to the homogeneity of the Court. 
Laycraft himself attributed it to internal Court policy 
emphasizing collaboration.8 Some colleagues recalled 
that Laycraft’s views were usually very persuasive, while 
others felt that he was uncomfortable dissenting. 

One of the few criticisms of Laycraft’s leadership from 
his colleagues was that he sometimes wasn’t forceful 
enough. He had a great deal of respect for the inde-
pendence of individual judges and was mindful of the 
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limits of his authority. He remem-
bered that Stevenson once told him 
he was “ruling the court with benign 
neglect” and occasionally prodded 
Laycraft to be tougher with judges 
not keeping up with their writing 
duties. Laycraft preferred to lead by 
example. Some judges also thought 
that Laycraft could have been more 
aggressive with the provincial gov-
ernment when the Court needed 
resources, a deference that was 
explained by his sense of duty. 

Despite Laycraft’s different style 
from that of McGillivray (accord-
ing to Roger Kerans, “Bill loved 
meetings, Herb hated them”), the 
collegiality and camaraderie of the 
Court continued. Laycraft provided 
strong leadership without trying to 
micromanage his colleagues. While 
he had the respect of the Court, 
he, in turn, emphasized consensus 
in decisions affecting Court oper-
ations. Walking the line between 
giving direction to the Court and 
respecting the independence of his 
colleagues was not an easy task. 
Laycraft summed up the challenges 
of the chief justice’s job very aptly: 
“Sometimes you have to herd cats.”9

Chief Justice Catherine Fraser, who 
served with Laycraft and was his 
successor, summarized his contribu-
tions as chief justice in these words: 

Chief Justice Laycraft’s tenure as 
Chief was characterized by his pro-
found understanding of the litigation 
process, the spirit of the law, and 

the need for the justice system to be 
responsive to community concerns. 
His imagination, vision and wisdom 
are evident in the judgments he deliv-
ered and the policies he implemented. 
His legacy can also be seen in other 
values emblematic of his leadership: 
service to the community; self-sacri-
fice; hard work; commitment to prin-
ciple; and dedication…He has been, 
and always will be, regarded as one 
of Alberta’s finest Chief Justices.10 

While there was continuity in 
the Court between chief justices, 
retirements, deaths, and expansion 
resulted in eight new judges over 
the course of Laycraft’s short ten-
ure. Between 1985 and 1991, Justices 
Irving, Hetherington, Foisy, 
Stratton, Côté, Bracco, Fraser, and 
Major joined the Court, replac-
ing McDermid, Haddad, Prowse, 
Moir, and Stevenson and boosting 
the strength of the bench by two. 
Demographically, almost all the new 
judges were still members of the pre-
war generation, although in a cou-
ple of cases, just barely. Catherine 
Fraser, born in 1947, was the first 
baby boomer on the Court, signal-
ling the beginning of another gener-
ational shift. 

Howie Irving, McGillivray’s Choice
Howard Lawrence Irving joined the 
Court in 1985, replacing Laycraft 
when he was appointed chief justice. 
Born in Edmonton in 1924, Irving 
had attended the University of 
Alberta and received his law degree 
in 1951. After his call to the bar the 

following year, Irving went to work 
at the Parlee firm (now known as 
Parlee McLaws) and remained there 
until his appointment to the Court. 
Irving was the first appointee “off 
the street” for some time, the last 
being Harradence. A senior litigator 
at his firm, Irving frequently acted 
for the Government of Alberta. 
He appeared at all levels of court, 
including the SCC, and before 
Royal Commissions and other bod-
ies. Outside the legal world, he was 
an avid pilot. 

As a judge, Irving was straightfor-
ward and very practical, focused on 
the litigation before him. Colleagues 
praised his ability to get to the heart 
of an appeal quickly. By his own 
admission, he did not like writing; 
although he is not well represented 
in the Court’s reported judgments, 
his decisions were concise and to 
the point.11 He was also a respected 
mediator among his colleagues. As 
Chief Justice Fraser observed: “One 
of Howie Irving’s most outstanding 
talents was his remarkable ability 
to build a consensus amongst some 
very strong-willed judges who some-
times held diametrically opposing 
viewpoints, and not just on legal 
issues but also on court operational 
matters. Howie was bright, strategic 
and practical, all of which contrib-
uted to his colleagues’ respect for 
him and his views.” 

Irving had been active in the 
Conservative Party and was the first 
appellate appointment in Alberta 

HOWARD LAWRENCE IRVING, LASA ACC. 2002-028.

> MARY MARGARET MCCORMICK HETHERINGTON, LASA ACC. 2002-028.

>> MARY HETHERINGTON WITH ROGER KERANS, ELIZABETH MCFADYEN AND 
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by the Mulroney government. 
McGillivray had told Irving he 
was lobbying for his appointment. 
Unfortunately, it was the chief’s 
death that opened up a spot.12 If 
Irving’s party connections played a 
role in his appointment, it was ironic 
that the government that put him on 
the bench made a concerted effort 
to reduce patronage.13 Shortly after 
Mulroney entered office, he ordered 
a review of the judicial appointment 
process. In 1988, Justice Minister 
Ray Hnatyshyn announced a new 
policy that instituted a formal appli-
cation process.14 It was a radical 
departure from the past. Now, any 
interested lawyer was required to 
apply to become a judge by complet-
ing an application for appointment 
to the bench. The minister also cre-
ated a formal advisory committee 
for each province and territory to 
screen all applicants.

Mary Hetherington, a Historic First
A new position on the Court was cre-
ated in 1985. Laycraft wanted it filled 
by Mary McCormick Hetherington, 
then a Queen’s Bench judge.15 He got 
his wish. Hetherington was a his-
toric appointment – the first woman 
appointed to Alberta’s appeal court. 
Yet she could be described as an 
accidental pioneer. As Hetherington 
herself emphasized, when she set 
her mind on a legal career around 
1960, she did not regard herself as 
a feminist or a crusader for wom-
en’s rights. She just wanted to be a 
lawyer. As one of the first full-time 
female practitioners in Calgary, she 

because you’re never sure you’ll be 
able to make it go on your own. 
Before you know it, it’s taken 
over.” Chief Justice Smith said that 
Hetherington and Milt Harradence 
were his two favourite defence 
counsel, in part because their 
appeals were always interesting.17 
Hetherington later branched out 
into family law and civil litigation. 

In 1978, Hetherington (by this time 
married to Calgary lawyer T.D. 
Hetherington) joined the District 
Court as the first federally appointed 
female judge in Calgary. She quickly 
became a respected trial judge, par-
ticularly capable at handling difficult 
jury trials. Her 1985 appointment to 
the Court increased the number of 
judges by one. Hetherington imme-
diately became an active judge and 
was recognized as one of the most 
diligent on the Court. Given her 
dependable organizational and per-
sonal skills, Laycraft assigned her 
as list manager for Calgary, a role in 
which she worked closely and effec-
tively with the bar. 

Described as somewhat black letter 
in her approach to law, Hetherington 
had a knack for getting quickly to 
the heart of an issue. In one case, 
a counsel had written a hodge-
podge of arguments. When the 
appeal started, Hetherington tried 
to help by asking counsel to present 
his arguments in the order she had 
mentioned. The counsel, uncom-
prehending, said, “But I thought I 
could argue my argument.” To this, 

broke important ground, culminat-
ing in her elevation to the province’s 
highest court. 

Hetherington was born in Lacombe, 
Alberta, in 1933, the daughter of 
lawyer James McCormick. An older 
brother, Don, also became a law-
yer and judge. The academically 
inclined Hetherington earned an 
arts degree at Queen’s University in 
Kingston and then went to work as a 
secretary with the goal of pursuing a 
business career. After several years, 
Hetherington realized that women 
had few opportunities outside of 
secretarial work. She decided to 
emulate her father and entered the 
law program at Halifax’s Dalhousie 
University in 1960. Her brother later 
recalled that while he and her father 
didn’t discourage her, they did warn 
her that it might be very difficult for 
her to practice.16 

Hetherington was able to get articles  
with the Shannon Rowbotham 
firm and joined the bar in 1964, one 
of only two women practising in 
Calgary. Eager to work as a barris-
ter, Hetherington quickly hit a glass 
ceiling. Finding herself sidelined 
with minor files and little prospect 
of a partnership in existing firms, 
she took the bold step of opening 
her own office. She also chose one of 
the most difficult fields for a woman 
of that era to break into: criminal 
defence work. There, she excelled. 
Her determination was key to her 
success. As Hetherington explained, 
“When you start, you work so hard 
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Hetherington replied, “Your material is not an argument. It is a tsunami. 
Please follow the format specified and we will all get along just fine.” 

Hetherington was very supportive of her colleagues and the work of the 
Court, always willing to volunteer to do more when the need arose. She also 
showed no reluctance in confronting social realities, especially in cases of 
violence against women, which she insisted had to be treated in the same 
way as street violence. In so doing, she helped bring the Court’s jurispru-
dence into conformity with contemporary values. 

René Foisy, Another Flying Judge
René Paul Foisy was the next new judge, joining the Court at the beginning 
of 1987 and replacing McDermid. Foisy had the distinction of being the first 
appellate judge to have spent his years in practice in a small town. Born in 
St. Paul, Alberta, in 1939, Foisy completed high school in Edmonton and 
proceeded on to the University of Alberta, earning his law degree at a rela-
tively young twenty-one years of age.18 He returned to St. Paul in 1963 to set 
up a law practice after articling with Roger Belzil, another St. Paul native.

Appointed to the District Court in 1979, Foisy had the distinction of being 
the last District Court judge appointed in Alberta. The trial courts were offi-
cially amalgamated two months later. In the year before joining the appeal 
court, Foisy was made the commissioner of the inquiry into the VIA Rail 
train collision near Hinton, Alberta.19 Outside of his law career, Foisy had 
been an avid hockey player and later became a pilot, owning a succession of 
small planes and sometimes using them for circuit work.20

Foisy gave the Court another fluently bilingual judge. He was litigant focused 
and very much to the point, possessing a laser-like ability to zero in on the 
crucial issues in an appeal. Chief Justice Fraser explained why colleagues 
enjoyed sitting with him: “No matter how complex the case or divisive the 
issue, René, with his agile mind, could see through things very quickly.” 
Foisy did not believe in saying more than was absolutely necessary, and his 
decisions, terse and sparse, mirrored this philosophy. Highly collegial, he 
worked hard to bridge differences among colleagues. He also delighted in 
betting fine red wine that his dissents would be upheld in the SCC, which 
they often were. 

Foisy anticipated by some years the renewed emphasis on deference to the 
trial judge as a guiding principle for appellate review. His appreciation of the 
difficult role of the trial judge was born from experience and from his close 
connection to people and community values. 

Joe Stratton, a Pre-eminent 
Solicitor Joins the Court
Joseph John Walter Stratton was 
born on September 9, 1925, in 
Calgary but moved to Edmonton 
when he was only two. Another of 
the many war veterans on the Court, 
Stratton, who graduated from high 
school at a very young age, was part-
way through his second year at uni-
versity and only eighteen years old 
when he joined the Royal Canadian 
Naval Volunteer Reserve in World 
War II and served on HMCS 
Peterborough in the North Atlantic.21 
After the war, Stratton attended 
the University of Alberta, taking 
a combined arts and law degree. 
Finishing in 1948, he was admitted 
to the bar a year later. He joined the 
prestigious Nolan Chambers Might 
firm in Calgary (now Bennett Jones) 
and returned to Edmonton to open 
a branch office just after Imperial 
Oil, a client of the firm, struck oil 
in Leduc. 

The two offices separated in 1974, 
with Stratton establishing Stratton, 
Lucas, and Edwards (now Davis and 
Company) and continuing his broad 
corporate and commercial prac-
tice. He also acted as an arbitrator 
in labour disputes and sat on several 
inquiries. When he was appointed to 
Queen’s Bench in 1980, Stratton was 
widely regarded as one of Alberta’s 
very best solicitors of his generation. 
He was also a leader at the bar and 
has been credited with helping to 
open the legal profession to women 
in the early 1970s. As a result, young 
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female lawyers of that era found a more inclusive profession in Edmonton 
than in Calgary. 

An extremely able trial judge, Stratton was promoted to the appeal court in 
1987. He was a practical problem solver whose succinct judgments reflected 
his wide experience and knowledge of the real world in business and in life. 
Conscientious and hard-working, he had a gift for rigorously analyzed and 
clear judgments. These resulted from long hours of careful and methodical 
writing, the drafts revised and corrected as he went along. His colleagues 
spoke of how he treated everyone’s views – whether or not he agreed with 
them – with equal respect and tolerance, never throwing his considerable 
intellectual weight around. A devout Catholic, Stratton was an empathetic 
judge with a profound understanding of people, qualities that informed his 
decisions. He was also unfailingly polite to counsel and generous with his 
colleagues, willingly offering sound advice and guidance, especially on com-
plex civil or commercial matters.

When Stratton retired, Chief Justice Fraser paid tribute to his exceptional 
contribution to the Court: “Joe will always be remembered for the remark-
able person he is. He has the essential qualities in exceptional quantities 
– decency, strength, courage, wisdom, compassion, intelligence and gener-
osity. Throughout his life, he has been a role model for many – as a lawyer, 
judge and father. A distinguished jurist and an outstanding Albertan, Joe 
Stratton has made a difference in the lives of many, many people in this 
province.” 

Jean Côté, Too Brilliant to Leave in Practice
Jean Edouard Leon Côté joined the Court at the same time as Stratton, but 
at the age of forty-seven, he was a much younger appointee. He was another 
off-the-street appointment, the second exception to the promotion from 

Queen’s Bench, which produced the 
majority of the new judges during 
Laycraft’s tenure. Although Côté 
had been in private practice with 
the Hurlburt Reynolds firm since 
1968, he was the most academically 
inclined appointment since Bill 
Stevenson. 

Born and raised in Edmonton, Côté 
attended McGill for his undergradu-
ate degree but returned to his home 
province to take law at the University 
of Alberta, graduating as the gold 
medalist in 1964.22 Côté then went 
to Oxford and earned another law 
degree. On his return to Canada, he 
clerked for Justice Ronald Martland 
at the SCC before starting private 
practice. While practising, Côté 
taught as a sessional instructor at 
the University of Alberta alongside 
his law partner, Bill Stevenson. As 
a student, he had started writing 
learned articles for the Alberta Law 
Review, often on historical topics. 
Later, he wrote several textbooks, 
and, with his encyclopedic knowl-
edge of court rules and procedures, 
he co-authored with Stevenson 
Annotations of the Alberta Rules of 
Court, a resource to this day heavily 
relied on by judges and practitioners 
alike. 

A formidable judge, Côté brought 
a scholarly perspective and well-
honed analytical skills to the Court, 
as well as an inexhaustible work 
ethic. Upon his appointment to the 
appeal court, Côté asked to do a few 
months of trial work in order to have 
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an understanding of the trial judge’s world and challenges.23 This typified his 
intellectual curiosity and inherent sense of fairness. 

Côté’s judgments have been called “lively explorations of logic and legal 
questions.”24 Quick to identify and point out logical flaws in argument, 
Côté wrote with an intellectual spark and distinctive style: his judgments 
were replete with metaphors but also clear and concise. He also possessed a 
rare ability to convey complex ideas in simple terms, making for judgments 
that were easily understood by the public as well as lawyers and judges. He 
explained concepts through examples, carefully tuning them to the audi-
ence and the topic. As one colleague said: “It’s like looking at a Picasso. 
There’s never any doubt who the artiste was.”25 The high quality of Côté’s 
judgments was matched by an equally impressive volume. 

Côté was a stalwart leader on the Court, particularly as the long-serving 
chair of the Rules of Court Committee. This joint government, bar, and 
court committee is, in reality, a legislative body. As its chair, therefore, Côté 
had one foot planted in the judicial branch of government and the other 
in the legislative branch. In this role, he excelled. Also noteworthy was his 
equally long-serving role as the Edmonton list manager, in which he handled 
all the day-to-day administrative obligations with his trademark efficiency 
and ease. As an example of his pithy writing style, in a memo as list manager 
admonishing judges and court staff to reply promptly to questions from the 
Registry, Côté wrote, “When a telephone message is from the Registrar’s 
office, it should not be treated like an offer of free dance lessons.”

Colleagues spoke of Côté as highly collegial, as someone who invariably put 
the Court’s interest in serving the public above all else. Incredibly accom-
plished and widely read, Côté was the Court’s encyclopedia for everything 
from the mundane to the extraordinary. To this, Chief Justice Fraser added, 
“Whenever anyone on this Court needs help, Jean Côté can be counted on 
to step up. Totally selfless and without ego, he has done so time and again. 
It is never about him; it is always about assisting others. This is a judge to 
whom I often look for advice and guidance. His contributions to this Court 
and the law in this country have been immeasurable.”

John Bracco, Teacher Turned Judge
John David Bracco joined Stratton and Côté on the bench at the end of 1987. 
Like some noted early Alberta lawyers and judges, he was a schoolteacher 
for several years before deciding to change careers.26 Born in Edmonton in 
1925 to Ukrainian immigrant parents, Bracco grew up on the family farm 
near the hamlet of Redwater, Alberta. He graduated from the University of 

Alberta with a degree in education 
in 1949 and taught in Strathmore, 
near Calgary, for several years. 
Returning to Edmonton in 1953 to 
take law, he graduated in 1956 and 
then practised in Edmonton and 
Redwater. Later, he was a partner in 
the Edmonton firm of Stack, Smith, 
Bracco, and Irwin. 

Although he practised general liti-
gation, Bracco became an authority 
on family law, lecturing for the Bar 
Association and serving as president 
of the Canadian Research Institute 
for Law and the Family. Apart from 
his legal work, Bracco was deeply 
involved with the United Church 
and remained very interested in 
education. He served as chair of the 
Edmonton Public School Board and 
even had a school in the city named 
after him in 1990. 

Bracco’s judicial career started in 
1975 with an appointment to the 
District Court. It was reported that 
the chief judge, John Decore, had 
sought out John Bracco because 
“he is a good Ukrainian boy even if 
he does go to the United Church.” 
Although not the first judge of 
Ukrainian descent on the bench in 
Alberta, he was the first appointed 
to the appeal court. It took some 
convincing to get him there. By his 
own admission, he was not sure he 
was suited to appellate work, since 
he had never had an academic bent 
towards law. He shared his reser-
vations with Chief Justice Laycraft 
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and with Laycraft’s encouragement, accepted the berth.27 This humility was 
characteristic of Bracco. 

Given his expertise in family law and abiding commitment to justice for all, 
Bracco was a fine addition to the Court. One interesting quirk was that he 
obtained special permission to move to Canmore, Alberta, on the doorstep 
of Banff National Park, the only member of the Court to take up permanent 
residence outside of Calgary or Edmonton.28 

One colleague remarked of Bracco, “John believes in the adage that ‘If it 
didn’t make good sense, it could never make good law.’”29 When Bracco 
retired, Chief Justice Fraser explained why he had had such a strong influ-
ence on the Court: “John has been an important part of the Court of Appeal 
family. He has always played fair and been collegial and loyal to the Court 
and his colleagues. A unifying force, he always takes the high moral ground. 
Throughout his entire judicial career, despite the burdens of office, he has 
never lost his youthful exuberance and his love of life. Sitting with John has 
always been a pleasure. Disagreements were rare and easily resolved. There 
is a saying: ‘Legal justice is the art of the good and the fair.’ John is both.”

With Bracco’s appointment, the Court stood at twelve full-time judges and 
two supernumeraries. In the fall of 1990, the Court lost Bill Haddad to man-
datory retirement and Bill Stevenson to the SCC. 

Jack Major, a Cameo Appearance 
When Bracco elected supernumerary status, John Charles Major was 
appointed in July 1991 to replace him. Major was a senior member of the 
Calgary litigation bar and a partner at Laycraft’s former firm, now called 
Bennett Jones. One of the most talented courtroom lawyers of his era in 
Alberta, Major was originally from Mattawa, Ontario. He received his 
undergraduate education at Loyola College in Montreal (now Concordia 
University) and attended the University of Toronto for law. After graduat-
ing in 1957, Major followed his older brother, Bill, to Calgary and articled 
with Bob Black at the Nolan Chambers firm. Staying with the firm, Major 
practised litigation, including a surprising amount of criminal law early in 
his career. Laconic and unflappable, Major was known during his lengthy 
career for his dry wit and tenacity.

Major was legendary for his ability to zero in on the crucial issue in a file. 
After becoming a firm partner in 1967, he was involved in numerous prece-
dent-setting cases and acted as counsel to the Estey Commission and the Code 
Commission. His appointment to the Court, however, was the beginning 

of a mere cameo appearance.30 Just 
over a year later, in November 1992, 
Major took his talents to the SCC, 
serving there with distinction until 
2004. 

Catherine Fraser,  
a Future Chief Justice
Bill Stevenson’s replacement at the 
Court of Appeal, Catherine Anne 
Fraser, who came up from Queen’s 
Bench, was appointed in March 1991. 
Only a year later, in March 1992, she 
became the new Chief Justice of 
Alberta, a historic moment not just 
for the Court and the province but 
also for Canada. 

Delivery of Justice: 
Reform Continues with 
Practice, Procedure, 
and Administration 
Part of the continuity between the 
McGillivray and Laycraft courts 
was the commitment to finding bet-
ter ways to do business. One major 
innovation of the Laycraft years, sen-
tence appeal panels, had actually first 
been planned under McGillivray. 
After Laycraft became the chief jus-
tice, however, the emphasis shifted 
from procedural changes to changes 
in the Court’s role. While the judges 
continued to look for ways to deal 
efficiently with an increasing case-
load, under Laycraft, the Court gave 
greater consideration to its role in 
the orderly development of the law 
in the province. Striving to provide 
clarity and coherence in the law, the 
Court went further with consensus 
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and collaboration in decision making and judgment 
writing. 

Laycraft did not like messy judgments that failed to state 
the law clearly. He was critical of the SCC’s long adher-
ence to the traditional format of judgments, in which 
judges issued dissenting and concurring judgments one 
after another as they saw fit. This could, and did, cre-
ate ambiguity as to what the decision had stated about 
the law. In Laycraft’s view, this was a great disservice 
to litigants. The fact that Canadian courts, including 
the Alberta appeal court, had decided that they were 
not necessarily bound by their own precedents made the 
need for clarity even more imperative. 

Collaborative Practices for Judgments
In encouraging colleagues to seek consensus, Laycraft 
found fertile ground. His colleagues were of like mind, 
and in any event, the press of work discouraged unnec-
essary writing. This was fortunate, since no chief justice 
could tell judges on a panel whether to write, what to 
write, or when to write without interfering with their 
judicial independence. 

Collaborative judgment writing was another informal 
technique used by the Court. Many judgments, those 
labelled bench and memorandum judgments, were sim-
ply ascribed to the Court per curiam. As well as signalling 
the status of the judgment, this emphasized the unity of 
opinion. The Court went even further on some import-
ant appeals, especially on references and constitutional 
issues. In such cases, Laycraft had all members of the 
panel write the judgment, each judge taking a section, 
with Laycraft editing the whole afterward. As Laycraft 
recounted with some amusement, an SCC justice once 
asked him who had written the decision – he couldn’t 
tell from the text.31 Even dissents could be a product of 
collaboration. Although rare, Laycraft recalled several 
instances in which one judge was assigned to write a dis-
sent when the panel thought that another interpretation 
of the law should be on record.32 Collaborative writing 

helped to make a big judgment more manageable and to 
achieve consensus on points of law.

Ensuring Input from All Judges:  
The Court’s Circulation Policy
Under Laycraft, the Court refined its policy of label-
ling and circulating judgments. The judges realized 
that some reserved decisions did not require circula-
tion to the Court since no new statements or clarifi-
cations of law were involved. They had been reserved 
simply because the issues were too complex for a bench 
judgment or because the members needed more time to 
decide how to handle the appeal. 

In 1988, to cut down on unnecessary circulation, the 
Court established three different categories of judg-
ments.33 In addition to bench memoranda and reserve 
judgments, there would also be Memoranda of Judgment 
Reserved. These did not require circulation to the whole 
Court and were generally released a short time after the 
hearing. Decisions referred to as Reasons for Judgment 
Reserved were circulated to the Court for comment on 
issues of law, since these involved new law. The 1988 
policy established that since Reasons for Judgment 
Reserved were circulated, they were endorsed by the 
whole Court as well as the deciding panel. The circula-
tion policy of the Court contributed greatly to securing 
consensus on important points of law. 

Circulation for input on questions of law also ended 
debate about panel size. The standard for some years 
had been three judges, with the Court generally sitting 
larger panels for important appeals such as those involv-
ing a constitutional decision or the resolution of a major 
point of law. When the Court had expanded in number, 
Smith had settled on five-judge panels for these appeals, 
and McGillivray had followed the practice. There was 
support for even larger panels on some significant 
appeals, and McGillivray had tried this on a couple of 
occasions. However, large panels were cumbersome, and 
since they still did not represent an absolute majority of 
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the Court, the judges in Laycraft’s time concluded that 
they were an unnecessary complication. 

The general policy became to use a panel of five for 
sentencing guideline decisions, re-argument of previ-
ous decisions, and references, and three for everything 
else.34 The circulation of reserves ensured that the whole 
Court had a chance to comment and, in cases of serious 
disagreement, call for a conference or even a rehearing.35 
Hence, sitting in panels of three did not significantly 
impinge on the law-making role that all members of the 
Court shared.

Reconsideration of Precedent:  
A Modern Refinement of Stare Decisis
The Court’s most novel policy under Laycraft was 
adopting a procedure for reconsidering its own prece-
dents. It was not groundbreaking, the House of Lords 
having already taken this step in 1966. In the 1970s, it 
had become abundantly clear to Canadian courts that 
old precedents must be more readily abandoned or 
altered to prevent or rectify injustices. The advent of the 
Charter added more impetus to this initiative. Debate as 
to whether panels were necessarily bound by previous 
decisions had started while McGillivray was still chief 
justice. So, too, had the discussion about how best to 
allow for reconsideration.36 Finally, in 1985, the Court 
announced its new procedure allowing for reconsider-
ation of otherwise binding precedent in a practice note.37 

The procedure allowed counsel to seek leave from the 
Court to reconsider a previous decision. To avoid the 
possibility of reconsideration applications being made as 
a delay strategy, precedents would only be reconsidered 
in limited circumstances. Internally, any judge could ask 
the chief justice to convene a panel to examine a point 
of law if he or she felt it had been wrongly decided. The 
renunciation of strict stare decisis, and the adoption of a 
procedure through which precedents could be recon-
sidered in an orderly fashion, nicely encapsulate the 
intellectual approach of the Laycraft Court. It was also 
 consistent with the spirit of the times. The Alberta judges 

were not revolutionaries – Canadian courts, jurists, and 
counsel generally recognized the need to reconsider out-
dated precedents – but they did not hesitate to take the 
step. Like other appellate judges, the Alberta judges 
were very cautious in disturbing precedents.38 

A Hot Court and Some Heated Words on Factums
Under McGillivray, the Court had declared itself to be 
“hot,” meaning that it prepared thoroughly before hear-
ings in order to make hearings shorter and more effi-
cient. The theory was that since the panel would already 
know the background, facts, and legal arguments, coun-
sel could concentrate on answering the questions of con-
cern to the Court. In practice, though, it was not easy to 
get the bar to move away from excessive or over-elabo-
rate presentations. 

This led to a minor clash between the Court and the 
bar over factum size. Historically, factums, common 
in Alberta for decades, had been short, so there was no 
need to limit their length. Whether because those in the 
profession realized that the judges actually read them, 
or for other reasons, factums increased in length to the 
point of becoming less focused and unduly onerous. 
This led McGillivray to direct counsel to make factums 
short and to the point, limiting extraneous material and 
focusing on a concise presentation of the issues, argu-
ment, and relevant cases and authorities. 

It seems that not every lawyer attended to this direc-
tive. Two Edmonton lawyers received the full ire of the 
Court early in 1986, when a panel with Laycraft and 
Kerans adjourned a hearing with the direction that 
counsel rewrite their factum. Kerans said of the doc-
ument, “It’s more than the human mind can take.”39 
Adding to Laycraft’s irritation, the counsel, when 
directed to appear in Court to address the problem, sent 
agents. The story appeared the next day in the Edmonton 
Journal. The Criminal Trial Lawyers’ Association took 
exception to the panel’s treatment of the counsel in 
question, and its president wrote a letter to the chief jus-
tice expressing the association’s concerns.
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Laycraft, while remaining polite, 
had no time for the Association’s 
criticisms. “One theme of your let-
ter is that no practice note limits 
the length of factums. I find that 
statement astonishing,” he wrote in 
reply.40 The chief justice noted that 
the existing Rules of Court directed 
counsel to present “a concise state-
ment,” adding that it was hardly the 
first time counsel had been publicly 
criticized, sometimes vehemently, 
for inadequate factums and that 
counsel could expect the Court to 
find fault with material not con-
forming to the Rules of Court. 

Despite this, the Court was reluc-
tant to impose set limits. Indeed, 
it was not until 1989 that the Court 
directed that factums be limited 
to thirty pages, with the result, as 
one judge noted, that factums were 
invariably exactly that long.41 Nor 
was there any appetite for impos-
ing time limits on counsel. While 
the judges mulled over the idea 
of American-style time limits on 
oral argument, this was ultimately 
rejected for pragmatic and philo-
sophical reasons. Laycraft pointed 
out that quite frequently, oral pre-
sentations are educational for the 
judges. “Think of the Borys appeal,” 
he said. “We needed a week of argu-
ment to educate the [Privy Council] 
judges on the issues.”42 The other 
objection was a matter of tradition. 
“Counsel have a right to be heard,” 
Laycraft said, and the Court was 
reluctant to interfere with that right.

The Sentence Appeal Panel
The sentence appeal panel was one 
of the major innovations in the 
Laycraft years, instituted soon after 
he became chief justice. The panels 
were the brainchild of Roger Kerans; 
they were derived from British prac-
tice but were also inspired by the 
creation of intermediate appel-
late courts for routine business 
in the United States, where many 
state appeal courts were split into 
two to better manage their case-
load. The lower “divisional” court 
handles routine error-correcting 
appeals, and the higher court, the 
law-making appeals. Ontario insti-
tuted a version of this in 1986, the 
only Canadian court to do so. The 
Alberta Court debated the idea in 
the early 1980s but decided against 
it, since the judges did not want to 
lose collegiality by splitting up into 
two courts, even if the assignments 
to each division were to be tempo-
rary. Another potential problem 
arose with streaming cases to the 
appropriate division: Kerans noted 
that it is not always clear whether an 
appeal is routine. With the tradition 
of oral hearings, it is not uncommon 
for issues to arise in argument that 
give a case value as precedent. 

However, Kerans identified a class 
of appeals in which these concerns 
would not be as serious: criminal 
sentence appeals. In that era, most 
of these were routine and involved 
simple error correction. Sentence 
appeals also constituted a huge 
chunk of the Court’s workload 

– almost half of all appeals and the 
lion’s share of criminal appeals.43 To 
expedite such appeals, Kerans envi-
sioned panels that would sit more 
frequently than regular panels and 
would hear only sentence appeals.

More controversial was asking 
Queen’s Bench trial judges to sit 
on the sentence appeal panels. 
The judges of Queen’s Bench and 
the Court of Appeal remained ex 
officio members of both, and trial 
judges frequently sat on appeal pan-
els. This not only gave trial judges 
appeal experience but also benefited 
the Court, given their sentencing 
expertise. By McGillivray’s tenure, 
the loan of several trial judges to 
sit ad hoc through the judicial year 
had become established practice. 
Kerans’ plan increased this com-
mitment. The Court wanted two 
Queen’s Bench judges assigned to 
each sentence panel, which would 
sit in both Calgary and Edmonton 
every month. 

Making the panels a reality took 
some arduous negotiating with 
Queen’s Bench, since the trial court 
had its own personnel and case-
load concerns. Bill Sinclair, as the 
new head of Queen’s Bench, had 
started assigning fewer judges to sit 
ad hoc, much to McGillivray’s cha-
grin.44 Sinclair’s successor as chief 
justice, Ken Moore, took some 
convincing. Kerans originally put 
forward the idea in 1984, but it was 
not until early 1986 that the panels 
were instituted. The result was an 
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arrangement unique in Canada. No 
other province had specialized sen-
tence appeal panels utilizing judges 
from the superior trial court.45 

This arrangement was initially 
unpopular with many members 
of the criminal bar. The Criminal 
Trial Lawyers’ Association lobbied 
against it, arguing that a fundamen-
tal principle of the appellate process 
was “review by a separate and inde-
pendent tribunal” and raising the 
possibility of institutional bias with 
the Queen’s Bench judges.46 There 
was even a threat of a constitutional 
challenge. 

The Court did not feel that the con-
cerns were merited. Kerans closely 
monitored the panels’ performance. 
After a year, the statistics showed 
virtually no change in the number 
of appeals allowed or dismissed.47 
Defendants had even odds of get-
ting a sentence reduced. Crown 
appeals, though faring slightly bet-
ter, were a decided minority of the 
sentence appeals. These percentages 
were quite high compared to rest of 
Canada.48 The panels continued the 
efforts initiated under McGillivray 
of greater supervision over sentenc-
ing, with a focus on identifying sen-
tencing principles. Whether because 
of the panels or because of a willing-
ness to interfere more readily with 
the decisions of trial judges, Alberta 
reviewed more criminal sentences 
than other provinces.49

This arrangement with Queen’s 
Bench lasted a quarter century 
before the Court ended it in 2012. 
In part, the panels had achieved 
one of their objectives: promot-
ing a more uniform approach to 
sentencing among Alberta’s trial 
judges. More important, in 1996, 
Parliament explicitly adopted cer-
tain mandatory sentencing prin-
ciples to be followed by all judges. 
This greatly reduced the likelihood 
of trial judges imposing unfit sen-
tences, with a resulting decline in 
sentence appeals. A greater percent-
age of those that remained involved 
points of law that the members of 
the Court considered properly the 
territory of appellate judges. In the 
end, the Court concluded that the 
days of the usefulness of the sen-
tence panels had come and gone.

Early Adopters:  
Technology and the Appeal Court
Kerans was credited with being 
the primary driver behind another 
major court initiative: computeriza-
tion. Computers were not yet ubiq-
uitous in the 1980s, but Kerans was 
an early adopter, using a word pro-
cessor while working on the complex 
Black v Law Society of Alberta appeal 
in 1986. Immediately impressed 
with the potential of the computer, 
he researched its current use in law 
courts in the United States and lob-
bied his colleagues to pursue the 
technology. 

Alive to the possibilities revealed by 
Kerans’ research, the Court wanted 

electronic versions of appeal books. 
A great deal of material in appeal 
books was often of marginal rel-
evance to the appeal, and search-
able electronic versions could sort 
the wheat from the chaff. Appeal 
books in electronic format became 
particularly attractive as the Court 
saw more and more complex corpo-
rate litigation, which created mas-
sive appeal books that were quite 
impractical for judges to reference 
in a hearing. The ability to access 
appeal books electronically was an 
enticing prospect.

The Court surprised the govern-
ment with its interest in com-
puters. When Laycraft asked for 
funding to buy laptops, the answer 
was no – money had not been bud-
geted for this. Undeterred, some 
judges, including the chief justice, 
purchased laptops with their own 
funds. Soon thereafter, the Attorney 
General happened to visit Laycraft 
in his office. Intrigued with the 
chief’s new laptop, he asked if he 
could examine it. Laycraft closed 
it, telling him: “No, you wouldn’t 
buy me one so you can’t see it.”50 
Chastened, the Attorney General 
promised to make computerization 
of the Court a higher priority. 

Achieving the Court’s goals was not 
easy. The province’s budgets were 
tight because of the severe reces-
sion. The provincial bureaucracy 
was slow and cumbersome. To add 
to these problems, no clear standard 
for operating systems and software 
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had yet been established, and changing or upgrading 
software was frequently slow and painful. Kerans was 
instrumental in the entire computerization project. He 
acted as the liaison with consultants and government 
and spent a great deal of time researching hardware and 
software options and giving seminars and workshops 
for his colleagues. Hetherington and Côté were also 
involved in different aspects of court automation and 
training for the judges in those early days.51 

Not everyone on the Court embraced computers. For 
the many judges with deficient typing skills, using a lap-
top was less efficient than old-fashioned dictation. Some 
members of the Court found new legal databases bewil-
dering or cumbersome and stuck to published reports.52 
Those judges who could adapt did so; the rest relied on 
judicial assistants and students. In time, new additions 
to the appellate bench were more technologically liter-
ate as computers became an everyday part of life.

The Court’s efforts had some success. In 1988, the Court 
ran a trial project with electronic appeal books. Laycraft 
remembered vividly the first time he sat on a panel 
where each judge came equipped with a laptop.53 As 
arguments were presented, counsel directed the panel 
members to specific pages in the appeal books, which 
they could then call up on their computers. It was, he 
recalled, really quite amazing. Alberta had emerged on 
the leading edge among appellate courts. Attending a 
conference at the law school of New York University, 
which specialized in studying courts of appeal, Laycraft 
was told that the Alberta Court was the first in North 
America to introduce computers into the courtroom.54 If 
more vindication was needed, when the Ontario Court 
of Appeal pursued the same course, they contacted their 
Alberta brethren for direction.55

The Appellate Caseload:  
Expanding Litigation and Mega-appeals
The promise of computers was tantalizing because the 
workload of the judges was becoming quite onerous. 

The Alberta Court took on a very heavy caseload. While 
some American appellate courts had a ratio of one day of 
hearings to seven office days for preparing for hearings 
and writing judgments, the Court maintained a one-to-
one ratio.56 Kerans claimed that at that time, the Alberta 
appeal court “heard more cases per judge than any in 
Canada.”57 He was right. It was a rare evening or week-
end that a briefcase of work did not accompany the chief 
justice home from the courthouse, and it was the same 
for most of his colleagues. Nor was age necessarily a 
respite. Lieberman became a supernumerary in 1987 and 
noticed no decrease in his workload.58 Indeed, the con-
tinued hard work of Haddad, Lieberman, and Belzil very 
materially helped the Court stay on top of its caseload. 

The number of appeals stabilized and actually dropped 
slightly in the late 1980s, but the Court’s workload did 
not diminish.59 Civil litigation, although it constituted a 
minority of appeals, consumed much of the judges’ time. 
The litigation explosion of the 1970s was followed in the 
next decade with long, expensive mega-trials, leading in 
turn to mega-appeals. In many instances, this reflected 
the complex corporate and commercial problems that 
go hand in hand with a rapidly expanding economy. But 
even formerly straightforward injury cases lengthened 
and generated a lot of paper. As early as the mid-1980s, 
Canadian appellate judges reported that their prepara-
tion time for civil appeals had risen noticeably.60

Throughout Laycraft’s tenure, the Court continued to 
strive for improvement. Although Laycraft’s personality 
was very different from that of McGillivray, the Court 
maintained exceptional collegiality, a testament to the 
new chief justice, his predecessor, and his colleagues. 
Under Laycraft’s leadership, the Court was focused and 
efficient, more self-aware than ever of the changing role 
of an appellate court, all of which stood it in good stead 
in dealing with the challenges of the Charter.
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THE LAYCRAFT COURT AT LAW: 
THE CHARTER TAKES OVER

It is desirable at times for ideas to possess a certain rough-
ness, like drawings on heavy-grain paper. Thoughts having 
this quality are most likely to match the texture of actual 
experience.

– Harold Rosenberg, Discovering the Present61 

The coming of the Charter in 1982 was a momentous 
event for Canadian judges. With the Charter, the nation 
embarked on a bold experiment that not only enhanced 
the power and prestige of the courts but also exposed 
judges to new levels of public scrutiny and criticism. It 
was a period of great creativity for jurists, and Alberta’s 
were no exception. For most appellate judges on the 
bench during the early years of the Charter, it was an 
exciting time. Certainly, this was the attitude of many 
of the Alberta appeal justices, who, while mindful of the 
potential pratfalls, looked forward to the challenges of 
applying the Charter. The Court contributed significant 
and important Charter decisions, sometimes setting the 
law of the land when upheld at the SCC and at other 
times highlighting different conceptions of Charter 
rights and preferred values when overturned. 

Over the Charter’s first ten years, noteworthy decisions 
from Alberta involved freedom of speech, freedom of 
religion, mobility rights, freedom of association, and 
language rights. Hunter v Southam, R v Big M Drug Mart, 
Black v Law Society of Alberta, R v Keegstra, and Mahe v 
Alberta, all discussed in detail below, were landmark 
cases.62 These appeals, while not exhaustive of import-
ant Charter cases in the province, provide an instructive 
cross-section of early decisions of the Alberta Court. 

In these decisions, the Court demonstrated a willingness 
to give full expression to individual freedoms. In part, 
this reflected the SCC’s direction to interpret rights and 
freedoms broadly, which formed the predominant the-
ory of constitutional interpretation. However, the Court 

needed no encouragement to do so; it was already mov-
ing towards this interpretive approach. Even Mahe v 
Alberta, which dealt with peculiarly Canadian minority 
language education rights, showed the Court trying to 
provide a full expression of that right in the Alberta con-
text. If an underlying stance of the Court can be iden-
tified in its early Charter decisions, it is the tradition of 
liberal individualism, which had arguably given birth to 
the Charter in the first place. A broad interpretation of 
rights was certainly agreeable to the Court, since it also 
happened to be congruent with an obvious libertarian 
leaning within the Court. Asked what the fundamental 
issue was in R. v Keegstra, which dealt with hate speech, 
Kerans gave an unequivocal answer: “Freedom.” 

However, while concerns about individual freedoms are 
identifiable themes in major Alberta Charter decisions, 
this is not the entire picture. Within the Court, the 
judges’ attitudes towards the Charter varied from openly 
enthusiastic to skeptical. The potential for conflict 
between civil liberties and equality rights was also yet 
to come. And despite its liberal decisions on some issues, 
the Court was criticized for being too conservative in 
its treatment of due process rights, such as the right to 
retain and instruct counsel. There were grounds for this 
criticism. The judges often remained highly deferential 
to the legislature, preferring to let lawmakers find solu-
tions to Charter violations. As a result, the Court’s inter-
pretation of the Charter was a combination of boldness 
and caution. 

The Charter : Conception, Birth,  
and Responsibility for the Baby 
The Charter emerged for two basic reasons: the first was 
the obscurity and vulnerability of constitutional values 
(including fundamental rights and freedoms) when such 
values consisted only of unwritten notions threaded, 
sometimes faintly, within centuries of judicial writing. 
The second was the essential failure of Diefenbaker’s 
Bill of Rights to establish any supremacy of such val-
ues over other laws. In particular, the Bill of Rights had 
never gained traction, its scope and efficacy diminished 
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because it was an ordinary, easily repealed statute of 
Parliament that only affected federal laws. The courts 
had then done the rest. The weakness of the Bill was 
one reason judges did not give it more effect: that it was 
an ordinary act of Parliament. But their reluctance went 
much deeper. Running through many of the court deci-
sions that stripped the Bill of any meaning seems to be a 
judicial viewpoint that could be expressed thus: “Surely, 
Parliament cannot have meant what it said in the Bill. 
If an Act of Parliament does not comply with the Bill, 
who are we to say what should be done? That is for 
Parliament, not the courts, to decide.” In other words, 
the judiciary could not fathom, and did not accept, that 
it might have a true supervisory role in reviewing state 
laws to determine whether they contravened “guaran-
teed” rights and freedoms. 

Pierre Trudeau was a strong supporter of a new bill of 
rights and, like other constitutional reformers, thought 
it should be entrenched in the British North America 
Act, in the style of the US constitution. When Trudeau 
pushed for repatriation of the BNA Act as his legacy 
as Prime Minister, he was determined to include the 
Charter as part of Canada’s Constitution Act, 1982. And 
he succeeded.

For the first time, the Charter explicitly conferred on 
the courts the constitutional duty to determine whether 
challenged state action met Charter standards. Equally 
important, the Charter was given primacy over other 
laws, whether federal or provincial. The sweep of the 
rights protected under it was also much broader. Those 
rights include civil rights, such as freedoms of religion, 
expression, and association; the right to mobility; the 
right to counsel; and the right to security of the person. 
They also include human rights, such as equality, lin-
guistic rights, aboriginal rights, and multiculturalism. 
As part of Canada’s constitution, the Charter can only 
be changed or rescinded through a laborious and polit-
ically fraught process, giving it much more durability 
and, concomitantly, enhanced authority.

The Limits of the Charter
The conception and birth of the Charter were both dif-
ficult. Trudeau’s quest for agreement on an entrenched 
Charter encountered some serious opposition. Debate 
over rights to be included and the wording of the guar-
antees took considerable time. Finally, to allay the con-
tinuing concerns of some provincial premiers, s. 33, 
commonly referred to as “the notwithstanding clause,” 
was added. 

A classically Canadian compromise, s. 33 allows a gov-
ernment to override certain rights and freedoms. These 
include the fundamental freedoms in s. 2 of the Charter 
(including freedom of religion, freedom of the press, and 
freedom of association) and the legal rights in ss. 7 to 
15 (including right to counsel; freedom from unreason-
able search and seizure; right to life, liberty and secu-
rity of the person; freedom from arbitrary detention and 
imprisonment; and right to equality). Minority language 
rights, education rights, aboriginal rights, and equality 
rights between men and women were off-limits. But 
it should be remembered that women’s groups had to 
fight hard to ensure that s. 28, which guarantees equal-
ity rights between men and women, was not subject to 
the s. 33 override.63 Only in Canada would language and 
education rights be absolutely inviolable while all sorts 
of fundamental rights remained at risk. 

Section 33 was, however, a necessary compromise to 
obtain provincial support, including Alberta’s, for the 
Charter. While concerns were raised that s. 33 would 
effectively gut the Charter, that has not occurred. Fear 
of negative public opinion has been very effective in 
restraining governments, both federal and provincial, 
from regularly invoking s. 33. Since 1982, it has been 
used, but only exceptionally. Thus, s. 33 has fulfilled 
its role as a safety valve to be used when necessary; to 
date, government has not found it necessary to use it 
frequently.64 

The Charter contains another limitation designed to 
avoid the problems flowing from the absolutist language 
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in the American constitution.65 Section 1 of the Charter states that the enu-
merated rights and freedoms are subject to “such reasonable limits pre-
scribed by law as can be justified in a free and democratic society.” It, too, 
has proven to be a compromise that makes the Charter workable.66 If govern-
ment can convince the courts that the challenged legislation meets the high 
standard in s. 1, then the legislation will be “saved” and the Charter breach 
excused. Section 1 is a primary battleground in Charter litigation. Courts are 
frequently called on to decide whether s. 1 saves legislation that otherwise 
breaches the Charter. In doing so, the courts are often required to balance 
individual rights against the collective needs of society. Herein lies the chal-
lenge – and the scope for criticism about the choices the courts make and 
the values they prefer. 

A New Duty for Judges, and No Shirking this Time
It is true that under Canada’s constitutional arrangements, the courts have 
always exercised a review function over laws passed by legislatures. These 
traditional powers of review allowed some limited scope for judges to protect 
citizens’ rights. For example, in Reference re Alberta Statutes, the SCC struck 
down the Press Bill of Alberta’s Social Credit government in the 1930s on the 
basis that it was ultra vires the provincial government.67 The SCC’s main con-
cern was to protect freedom of speech in the form of freedom of the press.68 
But the Charter greatly increased the responsibilities of the courts in review-
ing and even amending legislation. The courts were given the duty to define 
the reach and scope of Charter rights, to determine whether challenged laws 
violated those rights, and, if so, to decide whether they were saved under s. 
1 or should be declared invalid. The courts were also expressly granted the 
power and duty to provide remedies for rights violations. Section 24 of the 
Charter directs judges to apply “such remedy as the court considers appropri-
ate and just in the circumstances” to deal with a Charter violation. 

With the Charter, a deliberate and conscious decision was made to make the 
courts defenders of constitutional rights with full judicial review powers and 
an arsenal of remedies to match those powers. It was a choice that elected 
and accountable governments made just over three decades ago when they 
decided to entrench rights and freedoms in the Charter. Thus, the judiciary’s 
role as defender of constitutional rights is now itself a part of the Canadian 
constitution. 

The Backlash: Damned If You Do…
The Charter made the Court’s role as lawmaker more explicit, more pro-
nounced, and, especially when interpreting constitutional rights, more 
controversial. Interpreting rights means determining the extent to which 

minority rights are entitled to inter-
fere with majoritarian ones, and 
thus, with the status quo. This, per-
haps inevitably, has led to accusa-
tions that the affirmation of rights 
for certain groups is “judicial activ-
ism.” The anti-activist argument 
is that for courts to determine the 
scope of rights amounts to an imper-
missible judicial intrusion on legisla-
tive supremacy. Indeed, the judge’s 
decision may be challenged, even to 
the extent of questioning the legiti-
macy of the judicial role.69

That has certainly happened. Critics 
charged that the Charter gave judges 
too much power, and that unelected 
judges could impose their own social 
and political agendas on the nation. 
As courts began to apply the Charter, 
some observers claimed that judges 
had become excessively activist in 
their approach to the law and had 
usurped the powers of legislatures 
by judicial fiat.70 Others have refuted 
these assertions. Indeed, exactly the 
opposite claim has been made: that 
judges have been excessively conser-
vative in applying the Charter, even 
in criminal law, and have not given 
proper expression to many rights 
and freedoms.71 Judges themselves 
shy away from acknowledging either 
viewpoint, usually pointing out that 
they have always had a role in review-
ing legislation. And, more to the 
point, if the Charter has increased 
this responsibility, it has been thrust 
upon them and not sought by them. 
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The Alberta Court was ready for the Charter in a way that Canadian judges 
had not been for the Bill of Rights. Although the judges differed in the degree 
to which they embraced the Charter, their outlook and approach to their role 
had changed sufficiently enough that they were able to step into that new 
role and fulfill the demands imposed on them. It was, however, no easy task, 
since it required judges to move more overtly into the realms of public policy 
and competing social, political, and moral values. 

The Court of Appeal and the Charter 

Searching for the Right Balance
It is easy to see the Laycraft Court as the Charter court in Alberta terms. 
The narrative is not quite that tidy. Bill McGillivray still presided over the 
Court when the Charter arrived in 1982. But while he participated on the 
panels of some of the first major Charter litigation, he did not take a leading 
role in developing the Court’s Charter jurisprudence. This task fell to a group 
of judges who had emerged as strong, prolific writers: Prowse, Laycraft, 
Kerans, McClung, Harradence, and Stevenson. These judges set the tone of 
early Alberta Charter decisions, and they continued to be the core of such 
decision writing through Laycraft’s term. Although several very important 
and well-known Charter decisions were made in Alberta while McGillivray 
still headed the Court, the early age of the Charter belonged fundamentally 
to his successor. Hence, these decisions are discussed in this chapter.

In terms of fundamental judicial character, the Court did not change much 
from McGillivray’s to Laycraft’s tenure. It remained pragmatic, not doc-
trinal; open-minded, but perhaps more conservative than other appellate 
courts. Lieberman described it as balanced between progressive judges and 
those who were more traditionalist. Lieberman himself combined elements 
of both: he was a self-described constructionist, but one who welcomed the 
Charter and favoured the policy for reconsidering precedents. Certainly, by 
the time Laycraft became chief justice, the Canadian judiciary had evolved. 
Purposive interpretation was common, with academic and secondary 
sources ordinarily used to augment case law. Judicial conservatives and lib-
erals approached problems with more awareness of context, policy, and the 
role of judicial law-making. This was important for Charter litigation.

The Alberta judges were alive to the potential impact of the Charter before 
it became the law of the land. Finding efficiencies was, in part, done in antic-
ipation of a rush of Charter-related litigation.72 The judges also felt varying 
degrees of trepidation, largely because of the uncertainty of how the Charter 

would be drafted. Lieberman, for 
instance, was concerned that it 
would lead to the rights absolutism 
seen in American jurisprudence.73 
Thus, the Alberta judges greeted 
the existence of modifying sections 
like s. 1 with some relief. Lieberman 
remembered that a New Zealand 
judge told him that it was the “ulti-
mate weasel section,” but his col-
leagues were glad to see it. 

Roger Kerans remembered a certain 
amount of excitement at the chal-
lenge. “We wanted to get it right, 
and we worked very hard on it on 
our Court,” he said.74 In his opinion, 
the Court’s efforts were reflected 
in a good record of affirmations at 
the SCC and in the praise that the 
Chief Justice of Canada gave to the 
Court.75 The consensus on the Court 
was that the Charter should not suf-
fer the fate of the Bill of Rights; the 
judiciary had a responsibility to give 
it life. For the most part, the judges 
agreed that the guaranteed rights 
and freedoms had to be construed 
broadly to give them full effect. 
This meant avoiding narrow, legalis-
tic interpretations of Charter rights 
that diminished their efficacy, as 
had happened with the Bill of Rights. 

The willingness of the judges on 
the Laycraft Court to embrace the 
Charter went against their early 
training in law. Duty was a key 
motivation for taking on the new 
role. Laycraft found it easy to recon-
cile the new role demanded by the 
Charter. In his view, the Charter was 
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the will of Parliament; therefore, 
he was giving effect to the inten-
tion of the legislature. As Kerans 
has put it, the Charter came about 
because Canadians are good at say-
ing they support human rights but 
are not always so good at honouring 
them.76 With the Charter, judges had 
been given the sometimes unpop-
ular job of holding them to this 
commitment. 

Complementing the judges’ will-
ingness to interpret Charter rights 
broadly was the desire not to see 
the Charter “trivialized” – that is, 
invoked for inconsequential or 
absurd claims. This, the judges 
felt, would lessen the Charter’s 
lofty ideals and would ultimately 
undermine the protected rights 
and freedoms through erosion of 
public trust and confidence. In the 
back of everyone’s mind was what 
was termed “the American experi-
ence.” Lieberman remembered an 
American judge warning him to 
be very careful of trivializing the 
Charter, since this is one of the pit-
falls that has afflicted Bill of Rights 
cases in the United States.77 

The Charter and the Court’s 
Take on Criminal Law
The Court’s concern about possible 
trivialization of the Charter com-
plemented its general skepticism 
towards narrow procedural, tech-
nical appeals in criminal matters. 
Most Charter litigation in this era 
concerned due process rights and, 
generally speaking, had a salutary 

effect. In Laycraft’s opinion, “We had some criminal law I think needed 
correcting. It had been passed by Parliament in another age and never 
changed.”78 In the decade before the Charter, it had become obvious that 
unwritten traditions of civil liberties were insufficient to serve as a valid 
check and balance on the power of the state. The Charter was this check, 
and through it, the courts were called on as never before to guard legal rights 
and due process. 

Sorting substantive due process violations from those that were trivial or 
ludicrous was a challenge, and the Court was sometimes criticized for erring 
on the side of the prosecution. Section 10(b) of the Charter gave rise to many 
appeals. This section gives an accused the right to “retain and instruct coun-
sel without delay and be informed of that right.” This imposes upon police 
the duty to give a caution to the accused that alerts them to this right, much 
like the American Miranda procedure. Appeals on the grounds of s. 10(b) 
were particularly common with impaired driving cases, and the Court often 
ruled that these challenges did not involve Charter breaches. One example 
was R v Frazer, in which the caution was not properly given but police gave 
the accused a half hour to consult with his lawyer.79 Hetherington, for the 
Court, concluded that this was a minor, inconsequential violation. Because 
of decisions like this, at least one critic thought that the judges were not tak-
ing s. 10(b) violations seriously enough.80

An answer to such criticism was R v Perras.81 An early consolidated appeal, 
Perras dealt with the tardiness of police in making sure a caution was given. 
The Court held that such violations were serious and instructed police to 
be proactive rather than take a wait-and-see attitude about Charter rights. 
Further, R v Williams considered imposing a positive duty on police to make 
certain that an accused not only understood his or her right and had the 
opportunity to consult counsel, but actually did so.82 In her concurring opin-
ion, Hetherington drew up a five-point guideline as to how this might be 
done. But the Court ultimately decided not to impose this greater burden; 
the police only had to ensure adequate opportunity to consult counsel. 

The Court’s approach to s. 24(2) of the Charter was also criticized. Under 
this subsection, a court shall exclude evidence obtained from a Charter vio-
lation when its admission “would” bring the administration of justice into 
disrepute. Case law allowed judges to frame the question in reverse: Would 
excluding the evidence bring the administration of justice into disrepute? 
Although it was unclear whether Alberta judges were more likely to decline 
to exclude evidence under s. 24(2), there was no shortage of such rulings. 
It was invoked, for instance, in cases in which the tainted evidence would 
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have been discovered independently of the Charter breach. The Court relied 
on this principle of discoverability in a number of cases. For example, in R 
v Greig, an accused had received a caution but had not spoken with a law-
yer.83 He then led the police to a body. Hetherington agreed with the trial 
judge that there had been a Charter violation of his right to counsel but that 
the body and subsequent autopsy should be admissible as evidence on the 
grounds that the police would probably have found the body even without 
the aid of the accused. 

Generally, the Court of Appeal was criticized for being too concerned with 
controlling crime in its application of the Charter.84 Yet the Court often 
relied on the SCC decision R v Collins as authority to dismiss minor Charter 
violations.85 This raises the question of whether the Court’s jurisprudence 
was really out of line with the mainstream, despite its reputation for being 
tough on crime. 

Indeed, the Court’s rulings favouring civil liberties were sufficiently 
robust to increasingly conflict with other rights like equality. In R v Wald, 
Hetherington and Harradence concluded that the “rape shield” law, which 
prevented questioning of rape victims on their past sexual history, violated 
ss. 7 and 11(d) of the Charter.86 Two years later, the SCC reached the same 
conclusion in R v Seaboyer.87 This led to public calls for reform. Parliament 
concluded that both courts had gone too far. As in other instances in which 
Canadian courts had made decisions failing to support women’s equality 
rights, Parliament intervened, overruling the result in the SCC by amend-
ing the Criminal Code to put in place a new rape shield law that essentially 
adopted L’Heureux-Dubé’s dissent in Seaboyer. Wald and Seaboyer were a 
taste of controversy to come.

Charter Predilections of Individual Judges
If the Court was not sufficiently solicitous of legal rights, it had an amelio-
rating counterweight in Milt Harradence. Harradence came into his own 
with criminal Charter appeals. His previous career as counsel clearly influ-
enced his views. As one colleague put it, “Harradence never lost his defence 
perspective. He just moved to a more advantageous seat in the courtroom.” 
That same background, however, meant that Harradence had consider-
able understanding of how the criminal justice system operated at ground 
level. One of his strengths was distinguishing when a Charter breach really 
did matter. In R v Greffe, for example, Harradence, in dissent, found that a 
police body-cavity search of an accused for drugs after arrest on traffic war-
rants violated the Charter.88 The SCC agreed. His dissents in other import-
ant cases, such as R v Brydges, were also upheld on appeal to the SCC.89 

The Charter also tapped into a strong 
libertarian streak among the Alberta 
judges. Lieberman credited Prowse 
with having been very influential 
on the Court’s early thinking about 
the Charter. In the Southam appeal 
discussed below, Kerans remem-
bered that Prowse was far ahead of 
the counsel in understanding the 
Charter implications. Southam was 
the first significant Charter decision 
for not only the Court but also the 
SCC, which, in its decision, set out 
many of the principles subsequently 
used for Charter litigation. Prowse’s 
judgment led to a much broader 
application of the right against 
unreasonable search and seizure 
under s. 8 of the Charter.

Kerans was the Court’s most prolific 
author of Charter decisions, partici-
pating as a panel member on nearly 
every important Charter appeal. His 
sophisticated and nuanced under-
standing of the Charter included 
noticeable libertarian leanings. 
The requirements of Charter liti-
gation also meshed perfectly with 
his appreciation of the new, more 
robust law-making function of the 
Court. He was a contextual thinker 
who rarely saw things in black and 
white. Kerans often tried to create 
principled frameworks for the anal-
ysis of Charter rights, as in Black v 
Law Society, in which he expanded 
the Oakes test for assessing s. 1 argu-
ments. Kerans worked hard to give 
Charter rights meaning, although 
towards the end of the Laycraft era, 
he became skeptical of the Charter’s 



306

lasting value. In his view, a broad interpretation of s. 1 to save legislation, 
coupled with the resources of the state, allowed government to make an end 
run around rights.90 

Laycraft, for his part, forcefully called for broad interpretations of rights in 
his landmark judgment, Big M Drug Mart, the first significant freedom of 
religion case. Big M, like Southam, represented much of the Court’s general 
approach to the Charter, and it too influenced the SCC.

Bill Stevenson also participated in many of the important appeals, although 
he had relatively few major judgments to his credit. When he did write, 
it was with a clear grasp of the implications of the Charter. In R v Stanger, 
Stevenson, anticipating the principle that developed later, elegantly argued 
that limits on Charter rights were best considered under s. 1 rather than by 
creating narrow definitions of the rights.91 He also explicitly adverted to the 
new role for judges, noting that the Charter limits legislative powers of the 
legislature and that the Court has a different role given the end of parliamen-
tary supremacy. But he was also cautious. In Black v Law Society of Alberta, he 
praised Kerans’ s. 1 analysis but concluded that it was probably too early in 
Charter litigation to adopt his proposed test. 

Jean Côté wrote two judgments that contain some of the province’s earliest 
jurisprudence on s. 15, the equality guarantee against discrimination. London 
Drugs v Red Deer dealt with a municipal bylaw mandating Sunday closing for 
businesses, with the option of closing on a different day.92 London Drugs 
challenged the bylaw under ss. 2 and 15 of the Charter, arguing that it impairs 
freedom of religion, does not treat all businesses equally, and is therefore 
discriminatory. Upholding the bylaw, Côté raised an important point on 
s. 15 that he also discussed in other appeals. In his view, any statute will at 
some level affect individual freedom of action, so a distinction must be made 
between pro forma and real, substantial violations of rights.93

Singh v Dura concerned the application of the Charter to private law. Côté 
held that the Rules of Court requiring out-of-province litigants to post secu-
rity for court costs did not violate s. 15 equality rights (or s. 6 mobility rights, 
for that matter). Côté disposed of the Charter arguments concisely, ruling 
that there was no substantive discrimination towards the litigant and that 
remedies already existed. He also addressed the reach of the Charter into 
private law matters:
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If the Charter could only be used to advance public or government objectives 
but never the objectives and interests of citizens, then the Charter would have 
the opposite effect to that for which it was enacted.

Indeed, I repudiate the suggestion that a free and democratic society’s 
objectives ignore civil lawsuits. Every citizen of a free and democratic society 
expects, and must get, justice in his dealings with his fellow citizens.94

Although not the main focus in either judgment, Côté’s concise s. 15 analy-
sis staked out a position on how to approach discrimination claims. He was 
writing very much in the same vein as Stevenson and Laycraft, alive to the 
implications and requirements of the Charter but careful not to go further 
than necessary in deciding the issue before him.

Enthusiasm for the Charter varied on the Court. Justice Lieberman remem-
bered that some of the Court’s judges did not favour the Charter, while oth-
ers were only comfortable with some of its aspects. Lieberman, for instance, 
opposed Charter interpretations that looked like social engineering. 
Harradence shared this reservation, but, like Lieberman, he was an enthu-
siastic supporter of due process rights. Of the newer judges, Hetherington 
was quite active on criminal Charter appeals. Although perhaps more skep-
tical than her colleague Harradence, she demonstrated good balance in sep-
arating important, substantive Charter issues from minor or trivial appeals.

McGillivray, chief justice when the Charter arrived, did not take a leader-
ship role on the jurisprudence. According to one colleague, McGillivray 
was not opposed to the Charter, but he was concerned about unintended 
consequences. Roger Kerans recalled that when a counsel quoted philos-
opher John Stuart Mill in argument on one of the first significant Charter 
appeals, McGillivray asked sharply what Mill had to do with it. Later, in 
conference, McGillivray moaned, head in hands, “Oh Lord, what have we 
done to the law?”95 

In a significant Charter decision, Big M Drug Mart, discussed below, 
McGillivray sided with Belzil’s more conservative Charter interpretation. 
Belzil authored several other opinions in Charter cases in which he demon-
strated a preference for a much more restrictive interpretation of Charter 
rights in line with earlier Bill of Rights jurisprudence. For example, in Re 
Public Service Employees Relations Act, Belzil essentially argued that there was 
no Charter violation given his much more restrictive definition of freedom of 
association.96 Belzil’s judgment in Big M also revealed his fear that status quo 



social stability might be rapidly undermined through 
excessive assertions of rights, especially those out of the 
mainstream. 

Buzz McClung also demonstrated reservations with the 
Charter. His primary concern was the erosion of legisla-
tive authority. In an early dissent in R v Stanger, McClung 
argued, quite powerfully, that abstract provisions of the 
type found in the Charter are not sufficient to overrule 
the will of the legislature as expressed in a statute.97 Like 
Belzil, McClung preferred a definition of rights in the 
Charter consistent with their existing historical – and 
limited – character. As an example, in Moysa v Alberta 
Labour Relations Board, McClung declared that there was 
no basis in statute or common law to find that freedom 
of the press was part of freedom of speech.98 His posi-
tion seemed oddly anachronistic when contrasted with 
the approach the SCC had taken in the 1930s in Reference 
re Alberta Statutes.99 

One of McClung’s concerns was that too enthusiastic 
an application of Charter rights might erode public con-
fidence in the criminal justice system. In R v Cutforth, 
McClung warned that “the protection of the public…will 
be eased to the sidelines as the accused trades the equi-
ties of his arrest and detention against the Crown’s proof 
of his guilt.”100 McClung expanded on this idea in R v 
Greffe, in which he was overruled by the SCC: 

I suspect that a substantial majority of such Canadians, 
concerned with the contagion of serious crime and the 
social devastation directly traceable to the trade in heroin, 
would be querulous that the Canadian Charter of Rights 
and Freedoms ruled out the evidence in this case.101

However, McClung also penned many decisions uphold-
ing Charter rights, especially legal rights, with which 
he was more familiar and comfortable.102 And in Mahe 
v Alberta, discussed below, McClung concurred with 
Kerans’ judgment supporting the right to minority lan-
guage education contained in s. 23. In the 1990s, espe-
cially as the ground shifted to the expansion of equality 

rights and more obvious conflicts with civil liberties, 
McClung became more outspoken with his concerns. 
Like Harradence, Hetherington, and others on the 
Court, McClung was educated at a time when civil lib-
erties were the primary focus of their legal education. 
Equality rights were in an entirely different, and seem-
ingly controversial, category. When those civil liber-
ties ran up against equality rights, the overwhelming 
tendency was to favour the former over the latter. It 
remained for the next generation of appellate judges on 
the Alberta Court and elsewhere to come to grips with 
the intersection of civil liberties and equality rights.

Hunter v Southam: The Living Tree 
Approach to Charter Interpretation
The Court’s first leading Charter decision was Hunter 
v Southam.103 Written by Cliff Prowse, Southam became 
an important early ruling on s. 8 of the Charter, which 
guarantees the right to be secure against unreasonable 
search and seizure. As such, it represents one of the 
first significant Charter rulings on legal rights. Prowse’s 
judgment reflected the Court’s desire to interpret the 
Charter broadly but without unduly impacting legisla-
tive authority, a hallmark of many of the Court’s early 
decisions. 

The background to the appeal involved the Combines 
Investigation Branch, which was responsible for investi-
gating price fixing and other illegal monopoly practices 
among businesses under the federal Combines Investigation 
Act.104 That included conducting searches and seizures. 
Oversight of the latter was quite weak, there being no 
judicial supervision whatsoever. All the director of the 
branch had to do was obtain an authorizing certificate 
from the Restrictive Trade Practices Commission estab-
lished under the Act. 

In 1982, four Branch investigators entered the offices 
of the Edmonton Journal, owned by Southam Inc., and 
demanded access to the newspaper’s files. Southam’s 
application for an injunction to stop the search led to 
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a court order sealing all seized material until a determi-
nation could be made on the constitutionality of s. 10 of 
the Combines Investigation Act. 

Prowse, writing for the Court, held that the Act vio-
lated s. 8 of the Charter. In his view, the Restrictive 
Trade Practices Commission was not sufficiently impar-
tial and independent from the Combines Investigation 
Branch to be a proper safeguard in authorizing searches. 
In defining reasonable search and seizure for the pur-
poses of s. 8, Prowse concluded that the law on search 
warrants for criminal offences should conform with cer-
tain principles. He found that search warrants, a leg-
acy of the historically limited right in the common law 
for authorities to conduct searches on private premises, 
had traditionally been based on four principles: (1) the 
power to authorize a search and seizure was given to an 
impartial person acting judicially, (2) there had to be evi-
dence showing reasonable grounds for suspecting that 
an offence had occurred, (3) the evidence had to con-
vince the justice that the search would reveal an offence, 
and (4) and the evidence had to be entered under oath. 
These principles were minimal standards under the 
Charter and had not been met in this case.

More important than Prowse’s conclusion was his 
approach to the interpretation of the Charter. He 
expressly invoked Lord Sankey’s “living tree” meta-
phor for constitutional interpretation from the 1930 
Privy Council decision in Edwards v Attorney-General of 
Canada. The living tree doctrine is based on the prem-
ise that constitutions should be treated as evolutionary 
in nature and be adapted to changes in society. Prowse 
also quoted from a 1980 Privy Council decision, Minister 
of Home Affairs v Fisher, regarding the need to give “full 
recognition and effect to those fundamental rights and 
freedoms with a statement of which the Constitution 
commences.” These became popular quotations in 
Charter judgments.105 

However, Prowse also set a definite limit on what he 
considered the proper role of the courts by declining to 

use the remedy of “reading in.” Under this approach, a 
judge may add or alter the offending statute to make it 
Charter compliant. In these early Charter days, Prowse 
held that the Court should not try to “read in” provi-
sions for warrants into s. 10 of the Combines Investigation 
Act but should instead find the section authorizing the 
searches of no force and effect. To his mind, “reading in” 
was tantamount to legislating: 

In my view, it would be a departure from the established 
tradition of separation of function for the court to pro-
mulgate a set of rules to effect a purpose not expressed 
or clearly implied in the Act. If the Charter is to have its 
intended effect, then legislation touching upon the rights 
set out therein must be expressed clearly and unambig-
uously. Furthermore, it must be formulated in a public 
forum subject to public debate and public control. This 
leaves the court to carry out its judicial function and does 
not involve it in a legislative capacity.106

The SCC upheld Prowse. Dickson, writing for the SCC, 
agreed with his reasoning on nearly every point while 
expanding some. Most importantly, Dickson explic-
itly recognized the same constitutional principles that 
Prowse had expressed, including the living tree doc-
trine. Today, the living tree doctrine is a bedrock ele-
ment of constitutional interpretation in Canada.107

With Southam, Prowse set the tone for the Court’s 
Charter decisions. He strongly defended the individual’s 
right to be protected from the intrusive power of the 
state. Yet while expressing the need to give broad effect 
to the provisions of the Charter, he rejected any notion 
that judges should trespass on the role of the legisla-
ture. Courts are guardians of the Charter, he asserted, 
but judges should let the legislature take the appropriate 
action when courts find a statute lacking. With this, he 
anticipated the future: “reading in” is today used cau-
tiously and sparingly. This combination of boldness in 
defining and defending a right, with deference to the 

309



310



311

legislature in deciding how best to make the law conform to that right, 
became a hallmark of the Alberta Court. 

R v Big M Drug Mart: Sunday Shopping 
Prohibitions and Freedom of Religion
While Southam dealt with an area of legal rights familiar to Canadian judges, 
the Court’s next major Charter decision ventured into unfamiliar territory: 
freedom of religion. Considered the leading case on freedom of religion in 
Canada, R v Big M Drug Mart, which is often raised as an example of judicial 
activism, was instrumental in defining the scope of that freedom.

McGillivray assigned a panel of five for the appeal: himself, Laycraft, 
Harradence, Stevenson, and Belzil. Laycraft wrote the majority judgment, 
with Belzil and the chief justice dissenting. The split in the Court captured 
two very different approaches, one reflecting a determined effort to give 
the Charter life and the other reflecting the conservative approach that had 
neutralized the earlier Bill of Rights. Laycraft’s judgment in Big M Drug Mart 
went beyond deciding the immediate question of religious freedom and the 
Lord’s Day Act. His decision clearly stated the duties and responsibilities of 
judges under the Charter. 

The Lord’s Day Act, passed in 1906, was a federal statute that mandated the 
closure of businesses on Sunday, with a few exceptions for the necessities 
of life. The courts had established that the Act was criminal law despite its 
obvious religious component. The first serious challenge on grounds of free-
dom of religion came with the Bill of Rights. In R v Robertson, the SCC upheld 
the conviction of a bowling alley operator under the Act.108 Conceding that 
the statute enforced the Christian Sabbath as a day of rest, Justice Ritchie’s 
majority judgment stated that freedom of religion in the Bill meant that 
individuals had the right to hold whatever religious beliefs they wished. 
But it did not mean that they were free from impositions that might have 
some religious basis. Justice Cartwright dissented, arguing that logically, the 
purpose and effect of the Lord’s Day Act was to impose Christian values on 
non-Christians. Therefore, it violated their freedom of religion. 

Robertson was an example of how the courts had neutered the Bill of Rights.109 
Big M Drug Mart was a test of whether the courts would treat the Charter 
differently. In the twenty years since R v Robertson, many things had changed 
in Canada. In 1963, Canadians were more religious and overwhelmingly 
Christian. By 1983, they were less religious and less Christian, with other 
faiths like Hinduism, Buddhism, and Islam becoming more common. There 

was also pressure to end Sunday clo-
sures because of the practical incon-
veniences they imposed on members 
of the public. As in Robertson, a com-
mercial interest attacked the Lord’s 
Day Act in Big M Drug Mart.110 The 
charge against the store was one of a 
number laid in Alberta as more and 
more businesses chose to flout the 
law.111 The trial judge acquitted the 
business, declaring the Lord’s Day 
Act invalid, first, because it was not 
properly criminal law, and second, 
because it contravened the Charter.

Laycraft, for the majority, con-
cluded that the Lord’s Day Act 
infringed freedom of religion and 
could not be saved by s. 1. In his 
view, it seemed incontrovertible 
that the terms of the Act enforced 
Sunday as a day of rest because it was 
the Christian Sabbath. It followed 
that this necessarily infringed the 
rights of non-Christians by forcing 
them to refrain from certain com-
mercial activities on a specific day 
determined for Christian religious 
reasons. Laycraft could not see how 
a statute with an obviously religious 
basis that restricted the behaviour of 
citizens would not be considered an 
imposition of a particular set of reli-
gious values, and therefore a poten-
tial violation of freedom of religion. 

Like Cartwright in the Robertson 
case, Laycraft gave a wider interpre-
tation to the meaning of freedom 
of religion. Perhaps more radically, 
although Canada had never had 
a constitutionally entrenched 
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separation of church and state, 
Laycraft essentially argued that this 
was what the Charter now required: 

It is not desirable, in my view, at 
this stage of Charter history to 
attempt a comprehensive definition 
of “freedom of religion” or “freedom 
of conscience.”…Whatever is com-
prehended by the terms, however, 
at the very least they mean that 
henceforth in Canada government 
shall not choose sides in sectarian 
controversy. Standards shall not be 
imposed for purely sectarian pur-
poses. Sectarian observance shall 
neither be enforced nor forbidden 
whether by economic sanction or the 
more subtle (but even more devas-
tating) means of imposing the moral 
power of the state on one side or the 
other.112

Laycraft did not see much scope for 
s. 1 to save the Act. Society’s need 
for a mandatory day of rest or relax-
ation, in Laycraft’s opinion, was the 
only grounds whereby s. 1 might res-
cue the Act. Although the Crown 
had argued that the use of Sunday 
could now be seen as a histori-
cal relic and that the Act therefore 
served this second purpose, Laycraft 
did not agree. As he put it:

The difficulty with this argument in 
my view is the undoubted religious 
aspect of the Lord’s Day Act. As 
criminal law it is federal legislation 
because it is religious legislation. 
That is its fundamental purpose and 
effect; it is almost accidental that it 

also achieves aims of rest and recre-
ation for our citizens. It enforces not 
merely a day of rest, but the Christian 
Sunday. If a statute in some other 
form would be unobjectionable the 
obvious answer is for the legislative 
body with the competence to do so 
to enact it.113

The only remaining consideration 
was whether the Court was bound 
by previous decisions regarding 
freedom of religion, such as R v 
Robertson. Since the Charter was a 
new law and, more importantly, a 
constitutional document, Laycraft 
concluded that this allowed for a 
new and much broader interpreta-
tion of rights. The Bill of Rights, he 
noted, had avoided abstractions, 
choosing to define rights and free-
doms as they had existed in Canada 
rather than in universal terms. That 
approach had justified imposing 
limitations on the reach of the Bill, 
but in Laycraft’s view the Charter 
was new law, and with much greater 
effect. Like Prowse, Laycraft deter-
mined that the courts must interpret 
the constitution as a living tree, one 
that changes and grows with society. 

This, fundamentally, was where the 
Charter was different. Comparing 
the language of the Charter to the 
Bill of Rights, he wrote: 

This language does not require that 
the definition of either the right or 
protection of the right be limited 
by the law in existence when it was 
enacted. The Canadian Charter of 

Rights and Freedoms will grow with 
Canada; it will survive and flourish 
with changing perceptions and a 
changing society.114

Laycraft’s judgment striking down a 
long-standing practice like Sunday 
closure was probably exactly what 
Charter critics expected – and 
feared. And his conclusion about 
the need for a broad interpretation 
of the Charter did not convince all 
his colleagues. 

Belzil, with McGillivray concurring, 
dissented, holding that the majority 
decision in R v Robertson was still 
valid. Freedom of religion meant 
simply freedom to have whatever 
religious convictions one wished. 
Belzil contended that no one was 
compelled to observe Sunday as a 
religious holiday. They were sim-
ply restricted from certain secular 
activities, and this did not violate 
the more restrictive definition of 
freedom of religion that he favoured. 
Belzil also felt that to interpret the 
Charter’s right to religious freedom 
as meaning that the state could not 
favour a particular faith was to read 
a meaning into the document that 
was not intended. Canada did not 
have a tradition of strict separation 
of church and state, and the Charter 
should be interpreted in light of that 
historical context. 

Clearly, Belzil feared the conse-
quences of Laycraft’s interpretation. 
As he wrote: 
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I do not believe that the political 
sponsors of the Charter intended to 
confer upon the courts the task of 
stripping away all vestiges of those 
values and traditions, and the courts 
should be most loath to assume 
that role. With the Lord’s Day Act 
eliminated, will not all reference in 
the statutes to Christmas, Easter or 
Thanksgiving be next? What of the 
use of the Gregorian calendar? Such 
interpretation would make of the 
Charter an instrument for the repres-
sion of the majority at the instance 
of every dissident and result in an 
amorphous, rootless, and godless 
nation contrary to the recognition of 
the Supremacy of God declared in 
the preamble. The “living tree” will 
wither if planted in sterilized soil.115

It seems clear that Belzil shared 
some of the critical views of Charter 
opponents, including the spectre of 
the courts being used to radically 
refashion society. Fundamentally, 
Belzil and McGillivray supported 
a very different approach to the 
Charter.

The SCC agreed with Laycraft. In 
a unanimous judgment, Dickson 
upheld the Court’s majority deci-
sion with remarkably little vari-
ance.116 Big M Drug Mart not only 
settled how to interpret Charter 
rights but also further defined the 
scope of the responsibilities now on 
the judiciary’s shoulders.117 And if 
this meant an end to parliamentary 
supremacy, Laycraft’s answer was 
that Parliament had promulgated 

the Charter to be the supreme law of 
the land. 

Black et al v Law Society 
of Alberta: The Charter 
and the Guilds
Black et al v Law Society of Alberta was 
a seminal case on the reach and scope 
of mobility rights under s. 6 of the 
Charter as well as s. 2(d) (freedom of 
association), and s. 1 (the limitation 
clause).118 The case involved a chal-
lenge to the rules of the Law Society 
of Alberta, passed under provincial 
authority, restricting practice by 
out-of-province lawyers. The Court 
thus had to consider just how far 
mobility rights go and how profes-
sional firms may be structured.

In his judgment, Kerans followed 
Laycraft’s lead in Big M by giving a 
broad interpretation to the Charter 
rights in question. He also demon-
strated the new style of judging 
required in Charter cases, employing 
the purposive approach and consid-
ering not just case law, statutes, and 
authorities but also works on politi-
cal theory and history as well as the 
intent of the framers of the Charter. 
Kerans also provided an approach 
to s. 1 that placed the promotion of 
individual freedom at the heart of 
any s. 1 analysis.

One consequence of Canadian fed-
eralism was that significant barri-
ers existed for interprovincial trade, 
including the movement of labour. 
Many of those barriers remain 

intact even to this day. At that time, 
professional accreditation in one 
province rarely granted the ability to 
practice that profession in another. 
While national law firms are now 
commonplace, they did not exist in 
1986. Provincial law societies regu-
lated lawyers, requiring them to be 
members of the provincial bar and, 
generally, residents of the province 
as well. Law was essentially a closed 
shop at the provincial level. 

Alberta was the site of an early exper-
iment to set up a law firm operating 
in two provinces. A major Toronto 
firm, McCarthy and McCarthy, 
entered into a partnership arrange-
ment with Black and Company of 
Calgary.119 All the partners of Black 
and Company were also partners in 
McCarthy, and some members of 
McCarthy in Toronto were part-
ners in Black, making them non-res-
ident members of the Law Society of 
Alberta. This did not sit well with 
the Law Society, which passed two 
new rules. The first restricted law-
yers to membership in one law firm, 
and the second prohibited active, 
resident law society members from 
practising with non-resident mem-
bers. Black and Company challenged 
these rules as violations of mobility 
rights and freedom of association. 

In Kerans’ view, there was little 
doubt that the Law Society rules 
violated s. 6(2) of the Charter, which 
gives all citizens the right to move 
and reside wherever they wish 
within Canada and to “pursue the 
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gaining of a livelihood in any province.” No one disputed 
that the rights were subject to the laws that might gov-
ern work and workplaces in each province. The question 
was whether those laws could discriminate on the basis 
of whether someone “resided” in a province. In the law 
society’s view, s. 6 meant that everyone had the right to 
work, but not all types of work were necessarily open. 
Kerans rejected this, finding that the right should be 
construed in the wider sense of pursuing one’s chosen 
livelihood. 

Kerans also concluded that both law society rules vio-
lated s. 2(d), since the ability to associate with others 
in pursuit of a livelihood fell under freedom of associ-
ation. The law society rules breached this right by pre-
venting lawyers from freely associating with each other 
in pursuit of their profession. Thus, they were invalid. 
In so holding, Kerans expanded the definition of free-
dom of association. Under the Bill of Rights, judges had 
construed “association” as simply being the right to asso-
ciate with whom one wished. In Kerans’ view, the right 
also protected the end for which people associated – in 
the case of Black, to practice law. 

Kerans then turned to s. 1. He decided it was necessary 
to analyze the reach of s. 1 and develop a framework to 
apply it consistently. By 1986, Charter jurisprudence had 
developed into a two-step process, with courts inter-
preting rights broadly and then applying limits through 
s. 1. As with other Charter provisions, s. 1 was set forth 
in general terms, guaranteeing rights and freedoms “sub-
ject to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society.” 

It was obvious to Kerans and other jurists that the courts 
had to create a functional test to determine the mean-
ing of elastic terms like “reasonable,” “demonstrably,” or 
even “free and democratic.” Having written and lectured 
extensively on the subject, Kerans understood that s. 1 
was a crucial element in much Charter litigation.120 In his 
view, the application of s. 1 required the courts to bal-
ance the protection of individual rights in the Charter 

against other valid societal values. The key to finding the 
right balance was understanding that the Charter aimed 
to enhance and protect democracy through protection 
of individual liberties. Therefore, the guiding principle 
for deciding if a right should be limited under s. 1 should 
be what approach would better enhance a democratic 
society. As he put it: 

In my view, significant violations of important human rights 
in a society committed to freedom and democracy cannot 
be demonstrably justifiable except to advance freedom 
and democracy. In consequence a Canadian court must 
be convinced not only that the violation is in furtherance 
of a legitimate legislative object, but also that it advances 
our commitment to our ideals.121

Kerans set the bar high for the state to justify limit-
ing a right under s. 1. He reasoned that since democ-
racy depends on individual rights, these should not be 
infringed unless the challenged law promotes freedom 
and democracy. With a test this strict, though, it is dif-
ficult to see how many challenged laws could ever sur-
vive. Most challenged laws involve government choices 
about how best to balance competing interests in a 
democracy and do not typically involve advancing free-
dom and democracy as objectives in their own right. In 
his approach to s. 1, Kerans went so far as to imply that 
unless freedom and democracy were somehow directly 
engaged or at stake, the challenged law could not be 
saved once a Charter breach had been established. 

In Kerans’ view, the Charter reflects the Canadian ideal 
that minorities are to be given not just protection but 
equal respect. The role of the courts is to protect the 
minority against majority tyranny. This means that 
courts should not allow governments to use s. 1 as an easy 
way out. According to Kerans, “If the majority wish to 
prevail over individual liberty in such a way, they should 
be required to face up to it and accept the unequivo-
cal political responsibility which comes upon invocation  
of s. 33.”122
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Kerans thus refined the s. 1 test that had recently been 
created by the SCC in R v Oakes.123 The Oakes test, as it 
became known, required that a court consider two cen-
tral criteria to decide whether a challenged law could 
be saved under s. 1. First, was the government objective 
pressing and substantial? Second, was it proportion-
ate? Proportionality included three components: (1) the 
government measure must be rationally connected to 
the objective, (2) the means used must impair the right 
or freedom “as little as possible,” and (3) there must be 
proportionality between the objective and the effects 
of the measure.124 To reflect his conclusions about s. 1, 
Kerans modified the Oakes test by also asking whether 
a limitation enhanced the promotion of a free and dem-
ocratic society.

Applying his analysis of s. 1, Kerans allowed the appeal 
and declared the two rules of the law society invalid. 
Kerans thought that the restrictions, if intended to 
ensure the competence and trustworthiness of the pro-
fession, could arguably be seen as better enhancing a 
free society. However, they failed on the question of 
minimal impairment, there being less intrusive meth-
ods of achieving the same end. Indeed, there were myr-
iad less draconian ways for the Law Society to monitor 
the behaviour of non-resident lawyers and to ensure that 
they met professional and ethical standards and avoided 
conflicts of interest. 

His fellow panel members offered a short concurring 
judgment, written by Bill Stevenson. In his economi-
cal fashion, Stevenson agreed with Kerans’ arguments 
except on one point. Kerans’ two colleagues were not 
quite ready to give his analysis of s. 1 their full support. 
As Stevenson wrote: 

His admirable analysis of s. 1 of the Charter is a highly 
important and valuable contribution to the discussion 
of that section but, in keeping with his acknowledgment 
there will be refinements as his comments are analyzed 
and argued, I consider it too early in the Charter’s devel-
opment for the court to express fixed views on the inter-
pretation and application of the section.125

Stevenson and Lieberman’s gentle disagreement demon-
strated not only caution but also the fact that among 
the Alberta judges, the differences in dealing with the 
Charter were often more a matter of degree than a mat-
ter of different philosophies. 

The SCC upheld the result but not on the same grounds, 
finding instead a breach of s. 6 that was not saved under 
s. 1.126 Kerans’ analysis of s. 1 attracted little comment. 
However, the Court’s decision, upheld in Ottawa, had 
tremendous implications. Among others, it made pos-
sible the transnational law firms that are now com-
monplace. Black also provided valuable insight into the 
Court’s approach to the interpretation of the Charter. 
Like Laycraft in Big M, Kerans and his colleagues inter-
preted the Charter rights in question liberally, reflecting 
that the Court wished to interpret the Charter first and 
foremost to protect liberty. 

R v Keegstra: Setting Limits 
on Freedom of Speech
Freedom played the central role in one of the most con-
troversial early Charter decisions of the Alberta appel-
late court. The issue in Keegstra was simple: To what 
extent should freedom of expression allow offensive or 
dangerous speech? The scope of the Charter’s protection 
of freedom of expression arose in the context of the hate 
crime provisions in the Criminal Code.

Jim Keegstra was a schoolteacher and former mayor 
in a small central Alberta town. He was fired from his 
position at the local high school for teaching that the 
Holocaust had not occurred and that a Jewish conspir-
acy existed to destroy Christian civilization. After some 
hesitation, the provincial Attorney General charged 
Keegstra under s. 281.2 (now s. 319[2]) of the Criminal 
Code, the so-called hate crime provision, for promot-
ing hatred against an identifiable minority group.127 
The reluctance in laying the charges stemmed from 
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the fact that although Keegstra’s views were very offen-
sive, Keegstra did not advocate violence. The prevailing 
view was that the hate speech law was  unenforceable. 
Nevertheless, the prosecution persuasively argued that 
Keegstra painted Jews as the central villains in his par-
anoid teachings and that they were likely to be targeted 
by someone incited to violence by those teachings. 
After an exceptionally well-publicized trial, a jury found 
Keegstra guilty. He appealed. Kerans wrote the judg-
ment of the Court for himself, Stevenson, and Irving. 

In his judgment, Kerans found that given the key impor-
tance of freedom of expression in a democratic society, 
any limits on it were difficult to justify, especially when 
directed to objectionable speech. Not surprisingly, given 
his decision in Black, Kerans’ view was that saving a chal-
lenged law under s. 1 required that the end must be very 
compelling and more supportive of an open democratic 
society than the guaranteed Charter right. His analy-
sis of the claimed Charter violations, as well as his con-
clusions about s. 1, again demonstrated his libertarian 
streak. His analysis also raised serious questions about 
the utility of criminalizing hate speech and about how 
best to discourage and eliminate offensive speech.

What was then section 281.2(2) of the Criminal Code 
read: “Every one who, by communicating statements, 
other than in private conversation, willfully promotes 
hatred against any identifiable group is guilty” of either 
an indictable or a summary offence. There was no doubt 
in Kerans’ mind that the law breached s. 11(d) of the 
Charter. It created a reverse onus on an accused to show 
that his or her speech was true or in good faith, both on 
a balance of probabilities. This exposed the accused to 
conviction even if the accused raised a reasonable doubt, 
but since this was a criminal offence, proof beyond a rea-
sonable doubt was required. As Kerans explained, 

The problem with a defence that must be proven on the 
balance of probabilities is, of course, that it is possible 
that an accused might not meet it. As a result a jury would 

be bound to convict even if the accused did succeed in 
leaving them in doubt about the defence.128

In addition, Kerans found that the law infringed the 
right to free speech under s. 2(b). Part of the difficulty 
was that if the state could impose too high a standard 
of truth or accuracy on what people said, freedom of 
speech could too easily be restricted. Explaining why 
this would imperil freedom of speech, Kerans stated: 

Indeed, it would be a hollow right if, to assert it, we first 
had to demonstrate what we had to say was correct. The 
toleration of at least some error is part of our tradition 
and has been justified on both practical and philosophical 
grounds.129 

This was especially true of ideas that many find rep-
rehensible. Invoking philosopher John Stuart Mill’s 
 “marketplace of ideas,” Kerans argued that democratic 
interchange required protection of imprudent and 
inflammatory speech and that s. 281.2 could easily make 
such speech a crime. 

Kerans then turned to the question of whether s. 1 could 
be relied on to justify the hate crime law. Applying the 
Oakes test, Kerans concluded that the hate crime law 
failed on the last criteria, which dealt with whether the 
limitation of the right was “proportionate” to the impor-
tance of the reason for limiting it. Kerans recognized 
that beyond physical harm, damage to the reputation 
or psyche of the victims of hate propaganda was a valid 
competing claim to freedom of speech. But in his view, 
there had to be evidence that there was such damage and 
that it was serious enough to justify limits. As Kerans 
put it, “the danger asserted must be more than that of 
a possibility of a possibility.”130 On this basis, Kerans 
found that the hate crime law failed the proportionality 
test because it did not require any real evidence that the 
accused had caused harm. 

He offered as an example the heated comments that 
arose from public discourse on controversial subjects. 
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This could sometimes arguably incite hatred at identi-
fiable groups and lead to prosecution, a possibility that 
Kerans viewed as inappropriate. The safeguards in s. 
281.2 were not sufficient to prevent this occurring. In 
Kerans’ opinion, the hate speech law went too far given 
the fundamental freedom involved, and he declared it 
invalid.

The SCC, although deeply divided, overturned Kerans’ 
judgment for the Court. Dickson, for the majority of 
four, concluded that the “possibility” of harm to identi-
fiable groups was sufficient to save the hate crime provi-
sion, especially given the difficulties in quantifying harm 
outside of actual violent acts. Dickson also determined 
that the value of the speech in question should be put 
on the scale. In his view, specious racial propaganda had 
much less importance or value as free speech and thus 
less worth in comparison to possible harm. The mini-
mal contribution of such speech in a democratic society 
made a restriction on it easier to justify.131 

However, Justice McLachlin, for the three dissent-
ing judges, concluded that there was a danger that the 
law could sweep up legitimate, though possibly offen-
sive, speech. Unfortunately for Kerans, the SCC’s deci-
sion meant that he would be considering Keegstra’s case 
again. The SCC directed a new trial, and when this was 
appealed, Kerans once again wrote the judgment. That 
appeal, however, was on matters other than freedom of 
expression. 

The SCC’s decision in Keegstra continues to be debated 
among academics. It is sometimes criticized on the prag-
matic grounds that hate crime laws rarely succeed in con-
taining racist propaganda; other critiques are based on 
more abstract grounds.132 But there are probably as many 
or more who support the SCC’s analysis and result. As 
both the original appellate and SCC decisions showed, 
it was a subject where judicial opinion could – and did 
– differ widely. It also revealed a wide variety of opin-
ion on what the right of freedom of expression should 
encompass. The Alberta Court chose to interpret the 

Charter right broadly and advocated great caution in 
allowing state abridgement of that right. In contrast to 
the SCC, which was willing to consider a much lower 
threshold of harm and find that some speech had less 
intrinsic value, Kerans and the Court sought to keep the 
bar high because of the fundamental importance of free-
dom of speech. 

Twenty-three years later, in 2013, the SCC would 
return to the subject of hate speech in the context of 
human rights legislation in Saskatchewan (Human Rights 
Commission) v Whatcott.133 In that case, the SCC explic-
itly recognized that the prohibition against hate speech 
involves balancing freedom of expression (or freedom of 
religion) and equality rights. The SCC found that while 
the legislation prohibiting hate speech is constitutional, 
the challenged speech must be more than rude, insult-
ing, or offensive. To qualify as hate speech, it must meet 
the comparatively high threshold of language that is 
said to vilify or detest the intended target. Whether the 
SCC raised the bar on what constitutes hate speech is 
debatable. 

Mahe v Alberta: Education  
and Language Rights Defined
Not every important Charter case to come from Alberta 
dealt with fundamental or universal rights and freedoms. 
Section 23 guaranteed “Minority Language Education 
Rights” – that is, the right of speakers of the two official 
languages to have their children receive an education 
in French or English. Despite Alberta’s relatively small 
number of francophones, Mahe v Alberta was the coun-
try’s first significant litigation dealing with s. 23 rights. 
In contrast to many early Charter decisions, the panel of 
Kerans, McClung, and Moir were required to determine 
whether and to what degree positive government action 
was necessary to realize a right and the responsibility of 
the courts to bring this about. 

Sections 16 to 23 can be called the “national unity” 
sections of the Charter, reflecting as they do historical 
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accommodations of minority francophones and anglo-
phones and Canada’s commitment to official bilingual-
ism. Guaranteeing anglophones and francophones the 
right to educate their children in their first language, 
and the right to have them receive instruction in educa-
tional facilities provided out of public funds, s. 23 defines 
some conditions under which this right would apply. In 
particular, there must be a sufficient number of children 
to justify paying for this instruction from public educa-
tion funds. 

However, s. 23 is silent on the threshold for provid-
ing instruction or facilities, as well as on the form that 
minority language education facilities would take: 
immersion programs, French- or English-only schools, 
or even entirely separate school boards. In part, the 
vagueness of s. 23 is no doubt in deference to the fact 
that education falls within provincial jurisdiction. A 
central issue in litigation was whether the administra-
tion of the instruction should be under the control of “s. 
23 parents,” as they became known. 

In Alberta, the first school dedicated to instruction 
in French opened in 1984, the École Maurice Lavallée 
elementary school in Edmonton. This was the result 
of francophone parents lobbying first the Ministry of 
Education and then the Edmonton Roman Catholic 
Separate School Board. However, the board maintained 
control over the administration of the new school. A 
group of parents, including Mahe, argued that a school 
district run by s. 23 parents and their representatives, 
providing a fully francophone learning environment, was 
necessary to give full expression to their s. 23 rights, and 
there were sufficient francophones to warrant this. The 
plaintiffs also enlisted s. 15 of the Charter, the “equality 
before the law” provisions, to argue that s. 23 children 
and their parents had a right to have schools equivalent 
to English-language schools, which included “manage-
ment and control.” 

The plaintiffs were partially successful at trial, with a 
ruling that the number of potential “s. 23 students” in 

Edmonton met a reasonable threshold to require French 
instruction and that s. 23 bestowed “a degree of exclusive 
management and control over provision and administra-
tion of minority language schools.”134 However, the trial 
judge stopped short of declaring that s. 23 parents should 
have sole control, which led to the appeal. 

Kerans wrote the judgment for the Court. In his view, 
the fundamental issue was whether s. 23 parents had the 
“constitutional right to manage and control their own 
schools from public funds and in total independence 
from…the local public and separate school districts.” 
Kerans’ answer was yes, but that it essentially depended 
on the number of students. However, Kerans concluded 
that s. 23 had to be approached differently than other 
Charter rights because it was a product of political cir-
cumstance and compromise rather than being founded 
in universal principles of human rights. This meant that 
the right should be construed in a more limited and prag-
matic fashion. The SCC had made this same point about 
other language rights enshrined in the Charter, and in 
Kerans’ view, s. 23 was obviously closely akin to those.135 

Kerans also found that the absence of precise definition 
of instruction and educational facilities was intentional 
to preserve the provinces’ ability to set education pol-
icy. He concluded that the language of s. 23 made the 
most sense if viewed as a compromise between constitu-
tionally entrenching language rights and acknowledging 
provincial control over education. Thus, terms such as 
“educational facility” might have a number of different 
interpretations as long as those with s. 23 rights received 
an education in keeping with those rights. In his view, 
there were practical considerations involving the num-
ber of students and cost, and the parents’ rights under 
s. 23 were clearly meant to be balanced against these – 
hence, the “where numbers warrant” limitation in s. 23. 
Kerans interpreted s. 23 as creating a minimum thresh-
old at which it became reasonable to impose greater 
requirements, and costs, on the education system to 
properly support minority language instruction. 
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Still, Kerans thought it important to maximize the 
rights of s. 23 parents in order to realize the provision’s 
intent: preserving linguistic minorities and preventing 
assimilation. As he put it, this was not about learning 
conversational French but about the right to be taught 
so that one was “sufficiently fluent in that language 
to participate fully in one or the other of the two lan-
guage communities in Canada protected by s. 23.”136 He 
accepted that effective pedagogy requires teaching all 
subjects in French and creating a cultural environment 
that includes strong ties to existing francophone insti-
tutions or organizations. That includes institutional 
separation to the point of an alternate school board. 
However, Kerans rejected the argument that provid-
ing sufficient educational facilities necessarily means an 
entirely separate school system under the control of s. 23 
persons. It seemed self-evident to him that s. 23 contains 
an intrinsic limit to the right of minority language edu-
cation – namely, “where numbers warrant.” While the 
Charter does not speak of cost or practicality directly, 
this is clearly what sufficient numbers was meant to take 
into account. 

Kerans also concluded that it was flawed logic to use s. 
15 of the Charter, the right to equality before the law, 
to support the s. 23 claim. For one thing, s. 23 grants 

special rights to two linguistic groups only. Therefore, 
if anything, it is an exception to s. 15 as, in essence, an 
“affirmative action program.” Kerans also could not see 
why s. 15 would support a demand for a particular type of 
school system in any event. This was both too broad and 
too specific a reading of the right, especially since there 
might be several different ways to meet s. 23 obligations.

Another important question in Mahe was whether the 
Alberta School Act violated the Charter because it did not 
make adequate provision for satisfying Alberta’s obli-
gations under s. 23. Kerans agreed with the trial judge 
that the Act does not interfere with the establishment 
of s. 23 instruction and facilities, but it also does not 
mandate such establishment. The decision was left to a 
local school board to authorize French instruction upon 
an elector’s petition, subject to review of the Minister 
of Education. Kerans agreed that this was insufficient 
to give proper effect to s. 23 but declined to find that 
the lack of positive measures meant the Act was invalid. 
Rather, the Act was incomplete in the post-Charter real-
ity. Kerans expressed doubt that the government could 
properly fulfill s. 23 without adding to the Act, but he 
felt it was for the legislature, not the Court, to decide 
how the provincial government should better imple-
ment s. 23. 
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The bottom line for Kerans in the Mahe appeal was that the actual numbers 
in Edmonton did not warrant the establishment of a separate francophone 
school district, at least not without further proof that it was required. There 
was obviously a need for French first-language instruction, which, to some 
extent, was being met. But again, since no one had argued that the existing 
school, operated by the Edmonton Roman Catholic Separate School Board, 
was insufficient or that the school’s administrative structure failed to ade-
quately recognize the francophone community, Kerans declined to com-
ment on these arrangements. As a result, the appeal was dismissed, although 
Kerans, through his declaration defining the full extent of s. 23 in the appel-
lants’ favour, pointed out that they had in part succeeded. 

The SCC agreed with much of Kerans’ analysis but decided differently on 
the result. Dickson ruled for a unanimous court that in Edmonton, the num-
bers warranted dedicated schools and proper representation on the separate 
school board but not an independent francophone board. He also spelled 
out more specifically the requirements of s. 23 for legislatures, particularly 
the extent of management and control that s. 23 parents should have short 
of an independent school board. Dickson declared several principles, includ-
ing guaranteeing a proportionate representation of minorities on existing 
boards and granting these representatives exclusive authority for decisions 
relating to minority language instruction while leaving the curriculum 
under provincial control. Dickson also held that governments had a positive 
obligation to take action to realize s. 23. Taking a page from Kerans’ judg-
ment, however, he left the legislative scheme up to the Alberta government. 

Kerans’ judgment demonstrated again the Alberta Court’s approach to the 
Charter, one that he played a major role in formulating. On the substan-
tive issue of the extent of the s. 23 right, Kerans gave it broad expression 
while pointing out its intrinsic limitations. This included a bold declara-
tion as to the best way to ensure proper minority language instruction. 
However, Kerans deferred to the legislature as far as determining the best 
way to realize the right, respecting provincial prerogatives on education. 
Philosophically, he was closely aligned with the SCC in the analysis of s. 23, 
although the SCC decided on a lower threshold for action. The SCC was 
also willing to go a step further in requiring a legislature to act. The Alberta 
Court, while supportive of the rights under the Charter, clearly wished to go 
no further than necessary in addressing the appropriate policy for realizing 
these rights.

By 1991, nearly ten years had passed since the Charter first appeared. The 
early, perhaps heady days when much Charter litigation dealt with obvious 

and serious breaches of rights, such 
as found in Big M Drug Mart, were 
coming to an end. Arguably, these 
early decisions were well within the 
comfort zone of the Alberta appel-
late bench. Even if some judges 
had misgivings about the invita-
tion to a more proactive role that 
came with the Charter or the danger 
of too much “rights talk,” dealing 
with Charter violations in appeals 
involving civil liberties was famil-
iar ground. The Court was willing 
to take bold stances in support of 
freedom of expression and religion, 
which were recognized as universal 
human rights, or due process rights. 
The Court responded to the Charter 
by interpreting it very much from 
the perspective of individual free-
dom and liberty. 

However, the Alberta judges had not 
yet seen much in the way of litigation 
generated from s. 15 of the Charter, 
the right to equality. Section 15 
took courts into much more uncer-
tain ground, where the simpler idea 
of individual freedoms was compli-
cated with concepts of “substantive” 
justice and other complex – some-
times sophisticated, sometimes 
vague – analyses of rights. Critics 
tied these more difficult analyses 
of rights to the so-called “identity” 
politics of the 1990s. Others felt 
strongly that they tackled the true 
nature of discrimination.
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CONCLUSION
At the end of 1991, beset by poor health, Herb Laycraft decided to retire. 
The decision was informed by his profound sense of duty. Feeling unable to 
adequately fulfill his duties as chief justice, Laycraft felt that it would be best 
for the Court if he stepped aside and allowed for fresh leadership.

The Charter distinguished Laycraft’s years as chief justice. Although Charter 
litigation may have made up only a minority of the Court’s work, it had a 
disproportionate impact. The Charter profoundly influenced the legal land-
scape in Canada and changed the way in which appellate judges approached 
the law and their role in its evolution. In Alberta, appellate judges did not 
all agree on the appropriate scope of the Charter, but they were determined 
to make it work, feeling that it was their responsibility as judges to do so. 

The Alberta judges were in accord with the SCC dicta to give a broad con-
struction to rights and to find the proper limits through the application of 
s. 1. Ironically, this probably made the Court less willing to allow s. 1 limita-
tions, since a broad interpretation of rights presumably meant viewing s. 1 
arguments skeptically. In criminal law, where the Charter had enormous rel-
evance, the appeal judges’ approach to Charter rights fit in with long-stand-
ing tendencies of the Court. In interpreting the scope of other fundamental 
rights and freedoms, the Alberta judges tended to favour maximizing the 
liberty of the individual. 

At the same time, the judges were careful: they were very aware of the mag-
nitude of the new responsibility they had been given and were determined 
not to overstep the bounds of what they perceived to be their new role. The 
Court showed significant deference to the legislature in keeping with the 
view that this, not the courtroom, was the appropriate forum to deal with 
any violations of Charter rights. The Alberta judges were quite aware of the 
criticism that unelected judges would be given too great a role in determin-
ing the law of the land. The Court also worried that there would be a flood 
of conflicting interpretations across the country.137 Furthermore, they did 
not want to be put in the position of directing social policy; they maintained 
that courts were not equipped to take on such a role since they did not pos-
sess the resources commanded by the legislature in terms of research, stud-
ies, or statistics. Despite their legal expertise, they were poorly situated to 
write laws. 

Laycraft’s retirement also signalled the passing of the war generation. His 
successor was a baby boomer. Most subsequent appointments to the Court 
received their education and started their careers at a time when Laycraft, 

Prowse, and McClung had reached 
the heights of the profession as prac-
titioners or were beginning their 
judicial careers. The new genera-
tion experienced a different envi-
ronment, with the practice of law 
becoming increasingly more busi-
ness-oriented. Disputes involved 
ever more complex litigation, and 
entire new fields of law and special-
ization had developed. 

By the time the boomers and 
near-boomers came onto the appel-
late bench, computers were com-
monplace, the Internet era was well 
underway, and the Charter was no 
longer a revolution. As the ninth 
Chief Justice of Alberta, Catherine 
Anne Fraser would oversee the tran-
sition of generations and would deal 
with new and demanding challenges.
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of Hatred Revisited,” National Journal of 
Constitutional Law 9 (1997–98), a very small 
sample indeed. 

133 2013 SCC 11.
134 Mahe v. Alberta (1985), 39 Alta LR (2d) 215.
135 Societe des Acadiens due Nouveau-Brunswick 

Inc. et al v Association of Parents for Fairness in 
Education, [1986] 1 SCR 549, was the leading 
decision. Interestingly, the principle Beetz J. 
elucidated in this decision was later refuted 
by the SCC.

136 Mahe v. Alberta, [1987] 6 WWR 331, at para. 
87.

137 Laycraft interview, Aug. 26, 2009. 
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CHAPTER 9  

F R A S E R ’ S  H I S T O R I C  C O U R T,  1 9 9 2 – 2 0 0 2

Leadership is wisdom and courage and a great carelessness of self. 1 

THE COURT OF APPEAL, CA. 1997. L–R: PICARD, BERGER, IRVING, CONRAD, 

MCCLUNG, CÔTÉ, FRASER, RUSSELL, HETHERINGTON, HUNT, O’LEARY, 

MCFADYEN, SULAT YCKY, BRACCO. COURT OF APPEAL COLLECTION.

The appointment of Catherine Anne Fraser as the ninth Chief Justice 
of Alberta was a historic milestone for Alberta and for Canada. Fraser 
became the first woman to head a provincial court of appeal. Her 
appointment also marked the beginning of a surprisingly fast march to 
gender equality on the Court, another first for Canada and, indeed, the 

common law world.2 

Fraser could be seen as the new face of the Canadian judiciary. She advocated more 
separation of the judiciary from government to enhance judicial independence. She 
championed a judiciary more diverse and representative of society, better informed 
through judicial education on social issues, and more transparent and accountable 
institutionally. An example of what might be called the “post-Charter” judge, Fraser 
was comfortable with the more explicit role of judicial review under the Charter, and 
with the incorporation of wider contextual considerations in judicial decision making. 
This was apparent in her approach to equality rights, which focused on substantive 
equality, a deeper analysis of discrimination. 

Fraser’s tenure marked a shift in judicial culture, following the lead of the SCC. And 
in Alberta, other judges, many of whom were new appointments and also women, 
shared the Chief Justice’s outlook. While the Alberta Court remained largely prag-
matic and litigant-focused, the Court was also very much alive to its law-making role, 
which called for an analysis of the big picture and long view of the law. There was a 
detectable shift from the classically liberal view of law that had characterized it previ-
ously and towards a more equality-based one. This was reflected in the jurisprudence 
of the Fraser court and in several leading and controversial decisions such as Reference 
Re Firearms Act and dissenting judgments in Vriend v Alberta and R v Ewanchuk.3 Some 
judges still hewed to more conservative judicial traditions and in some instances were 
sharply critical of the newer style, reflecting different philosophies but perhaps also a 
generational gap. 
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The constitution and jurisprudence of the Fraser court 
might also answer the question that Justice Bertha 
Wilson of the SCC once posed: Do women judges make 
a difference? The answer, based on Alberta’s experience, 
would be an undeniable “yes.”

The first decade of Fraser’s tenure was also defined by 
her determination to put her view of judicial indepen-
dence and accountability into action. Under Fraser, the 
Court sought a reordering of its relationship with the 
provincial government that can only be called radical, 
the first step in a transformation of the Court that is 
still ongoing.

THE FRASER COURT
Fraser’s 1992 appointment was a major step in the 
ascension of women to the top levels of Canada’s judi-
ciary. Bertha Wilson was the first woman appointed 
to a Canadian appeal court and then the first woman 
appointed to the SCC. Nova Scotia’s Constance Glube 
became the first female chief justice of a superior trial 
court in 1982, followed quickly by the 1983 appointment 
of Mary Batten in Saskatchewan.4 Beverley McLachlin 
served briefly as head of British Columbia’s trial court 
before joining the SCC and later becoming the first 
woman appointed Chief Justice of Canada in 1999.

More remarkable was that within four years of Fraser’s 
appointment, the Alberta Court was at gender parity. In 
fact, at one point, the Court had more female than male 
judges.5 When Fraser was appointed Chief Justice in 
1992, she and Mary Hetherington were the only women 
judges. They were soon joined by Carole Conrad, then 
Elizabeth McFadyen in 1993, Anne Russell in 1994, 
Constance Hunt and Ellen Picard in 1995, Adelle 
Fruman in 1999, and Marina Paperny in 2001, at which 
point the number of full-time judges who were women 
outnumbered men on the Court. The Alberta Court of 
Appeal was the first s. 96 court to reach that particular 
benchmark, and as of 2009, only the British Columbia 
Court of Appeal had also achieved gender parity.6

This achievement in Alberta was the result of sev-
eral factors. Fraser believed that it was no accident 
that her appointment coincided with the tenure of 
Brian Mulroney as Prime Minister and Kim Campbell 
as Minister of Justice. The Mulroney government 
appointed many women judges, and subsequent 
Chrétien Ministers of Justice, including Allan Rock and 
Anne McLellan, were also committed to a more diverse 
judiciary. By the 1990s, a larger pool of qualified female 
candidates existed, and women could apply directly for 
judicial appointments. The Court was relatively small, 
and a significant turnover of personnel and new posi-
tions had a much greater impact. Fraser too, who spoke 
often about the importance of a diverse judiciary, played 
a role in her capacity as Chief Justice.7 Queen’s Bench 
also added significantly more female judges, but the trial 
bench never came close to achieving gender parity.

The New Chief Justice
Catherine Anne Fraser was born in 1947 in Campbellton, 
a small town in northern New Brunswick.8 She had an 
interesting ethnic background, with Ukrainian roots on 
her maternal side and Lebanese on the paternal – her 
family name was Elias.9 The family moved to Edmonton 
in 1958, and Fraser attended the University of Alberta 
for the combined arts and law program, where she won 
a number of scholastic awards. She graduated with her 
BA in 1969 and LLB in 1970 as the silver medallist in 
her class, receiving the O’Connor Silver Medal along 
with the Clinton J. Ford Moot Court Shield. Fraser was 
active in campus politics as a member of the Progressive 
Conservative Party youth wing. Fraser then went on to 
the London School of Economics (with her lawyer hus-
band Richard Fraser), graduating with her Masters of 
Law in 1972. While articling in 1970–1971, and with the 
encouragement and approval of the Dean of Law at the 
University of Alberta, Gérard La Forest (later appointed 
to the SCC), she taught what is believed to be the first 
course in Canada on Women and the Law.

Fraser articled with Joe Stratton, QC, a future col-
league on the Court of Appeal, at the Edmonton office 
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of Saucier, Jones, Black, Gain, Stratton and Laycraft. 
Stratton indicated he was initially not sure whether he 
should hire her since the firm already had one woman 
lawyer.10 Leaving the interview after an outspoken 
exchange on a wide range of subjects, Fraser was sur-
prised when Stratton called the next day and offered her 
articles. Fraser’s story was not unusual among women 
lawyers of her vintage. The strong commitment to 
equality rights held by judges such as Fraser, Picard, and 
Russell had roots in personal experience. According to 
Fraser, Stratton became a mentor, partner, and friend, 
and she could not have accomplished what she did with-
out his unfailing support and guidance. 

Fraser stayed with the firm after it separated from the 
Calgary office as Stratton Lucas and Edwards and had a 
broad corporate and commercial practice with a focus 
on major corporate clients. As a young lawyer, she was 
involved in the early stages of the Syncrude project and 
continued to act for Syncrude until her appointment to 
the bench. Fraser became a partner at the firm and in 
1983 was appointed Queen’s Counsel and chair of the 
Public Service Employee Relations Board, which gov-
erned the public sector in Alberta. Fraser was also a fre-
quent lecturer, teaching courses for the Legal Education 
Society of Alberta and the Law Society Bar Admission 
Course. 

Appointed to Queen’s Bench in 1989, Fraser then joined 
the Court of Appeal after only two years. Less than a 
year later, on March 12, 1992, she was made Chief Justice 
of Alberta, the youngest appointee to the position at the 
age of forty-four. Relative youth was certainly an asset 
for the new Chief Justice. Along with her impeccable 
academic credentials and extensive practical experience 
in the corporate and commercial world, Fraser brought 
an incredible energy to the position and was exception-
ally dedicated. Lynn Varty, the Court’s Registrar from 
1994 to 2007, reported that fourteen-hour days were the 
norm with Fraser through her first decade.11 The Chief 
Justice proved determined to the point of stubborn-
ness in pursuing goals set for the Court, an important 

quality for the campaign she undertook to secure more 
resources for the Court from the provincial government. 

As a judge, Fraser was known for her quick grasp of argu-
ment, but also for her preparation and thoroughness in 
examining all aspects of an appeal. She embraced the 
broader role of judges made explicit in Charter litigation, 
and was not afraid to engage in wide-ranging analysis 
that included the greater historical and social context 
of a legal issue. A strong and fearless leader, Fraser was 
determined to see the Court excel. According to her col-
league, Jean Côté, she succeeded: 

Against all odds, Chief Justice Fraser managed to sur-
mount the challenges facing the Court, fend off the 
various threats (and even some attacks), and secure 
some economical but workable new premises in Calgary. 
Indeed, she went further and actually gained the support 
staff necessary to bring the Court and its methods from 
a model generations old to twenty-first-century practices. 
She did all that while staying on good terms with both the 
federal and provincial governments. Those achievements 
are all the more notable because lawyers are not trained 
in such matters. Chief Justice Fraser accomplished this 
because of her uniquely strong character traits, as well as 
her obvious ability, diligence and courage.

Carole Conrad, an Independent and Courageous Judge 
Fraser’s promotion created a new opening that Queen’s 
Bench justice Carole Conrad filled in 1991. Shortly 
after her appointment, Conrad sat with Fraser and 
Hetherington on the first all-woman appellate panel 
convened in Alberta.12 Conrad came with an excellent 
reputation as a trial judge and had done several stints as 
an ad hoc judge on the appeal court. She was one of three 
women appointed in 1986 to Queen’s Bench, bringing 
the trial court’s complement up to six. A woman judge 
was then still something of a novelty. In a bail hearing, 
when she asked the accused a question, he stuttered 
out, “What do I call you – your majesty?” To which 
Conrad, known for her quick wit, replied, “Your maj-
esty will be fine.”13
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Carole Mildred Smallwood was born September 30, 
1943 and grew up in the farming community of Irma, 
Alberta. Her father, Clifford, was a farmer and Member 
of Parliament for the riding of Battle River & Camrose 
from 1958 to 1968.14 While Conrad later moved away 
from the farm, she never forgot her rural roots. That can 
be seen most clearly in her dissenting judgment in the 
Firearms Reference discussed later. After finishing high 
school in Irma, Conrad enrolled in the University of 
Alberta. She earned her BA in 1964 and, with her father’s 
encouragement, entered law, graduating in 1967 with a 
number of scholastic and citizenship awards and prizes. 
A popular student, Conrad was elected and served as 
Vice-President of the Students’ Association while in law.

She articled in Calgary at the firm of Gill, Conrad and 
Cronin and remained after her call to the bar in 1968, 
later making partner. Conrad began her practice at 
a time when there were only a handful of female law-
yers in Calgary. It did not take her long to prove her-
self. Her intellectual strength and talent for quickly 
untangling tough legal issues made her a force to be 
reckoned with. It also made her one of the handful of 
women who opened up the practice of law for women 
lawyers in Calgary. Her practice consisted of a mix of 
labour law, usually for corporate clients, family law, gen-
eral litigation, and some criminal work.15 After the firm 
split up in 1972, she co-founded Conrad, Bloomenthal 
and Carruthers, where she practised until her appoint-
ment to the bench. By that time, she had practised law in 
Calgary for some twenty years and also had a short two-
year stint as the vice-chair of the Calgary Rent Control 
Board. In addition, she served on the Board of the Legal 
Aid Society of Alberta, chairing its Appeal Committee 
for a period, and taught business law at Mount Royal 
College as a sessional lecturer.

As an appeal court judge, Conrad excelled. Always thor-
oughly prepared for oral argument, she often challenged 
accepted wisdom and tested underlying principles. If 
such were found wanting, she would critically analyze 
where the law should be going. Counsel needed to be 

well prepared if they were to hold their own. Conrad’s 
judgments often dug deeply into first principles and used 
policy arguments to justify her conclusions on what the 
law then was, or should be. She never hesitated to write 
and she never lost her passion for the cause of justice.

Conrad also played a central leadership role on the 
Court. She served as list manager in Calgary for many 
years, handling this administrative burden with ease. 
An attendee of the Harvard program on judicial dis-
pute resolution, Conrad was an acknowledged expert in 
the field and hugely successful at settling matters. She 
was also one of the prime proponents for the Court’s 
adoption of judicial dispute resolution. She served on all 
the key Court committees from the Strategic Planning 
Committee to the Court Case Management Committee. 
Nationally, the Canadian Judicial Council appointed her 
to serve on its Independence Committee, a position she 
held for four years. Even when Conrad elected supernu-
merary status, she did not slow down much. In addition 
to her sitting duties, she chaired the federal Electoral 
Boundaries Commission for Alberta. In that role, she 
and her fellow commissioners were praised for their 
equality-based approach in dividing up new seats for 
Alberta, one that minimized disparity among ridings.

Fraser regarded Conrad as her right-hand judge, some-
one she could call day and night – and did – to discuss 
strategy in dealing with difficult issues facing the Court. 
Calls up to midnight were not uncommon. Together, 
they made a successful team. While court administra-
tive reforms were at the top of their list, they did not 
stop there. They also turned their attention to ending 
the discriminatory aspects of the federal pension scheme 
for judges across Canada. They were deeply involved in 
formulating the arguments explaining why the existing 
pension rules were unfair, particularly to young appoin-
tees, most of whom happened to be women, and why the 
long sought after Rule of 80 was required to rectify this 
unfairness. They also largely wrote the submission ulti-
mately accepted by both government and the quadren-
nial commission on the rationale for the Rule of 80.16 

< CAROLE MILDRED CONRAD, COURT OF APPEAL COLLECTION.

CONRAD, CHIEF JUSTICE FRASER, AND JONATHAN 

FRASER, AT BAR CALL, COURTESY C. FRASER.



331

Fraser emphasized Conrad’s important role on the 
Court: “I cannot possibly overstate the contribution 
that Carole has made to this Court in all aspects of its 
operations. That includes always being there to  provide 
sound advice and support. Creative, with a lightning 
quick mind, Carole sees things other do not readily 
see. I do not know what I, or this Court, would have 
done without her. She is truly an exceptional judge and 
equally important, an exceptional person.” 

Elizabeth McFadyen, another 
Historic First Joins the Court
The next appointment to the Court was Elizabeth Ann 
McFadyen in 1993, replacing Jack Major.17 McFadyen 
had a long and distinguished career in the trial courts. 
In a historic first for Alberta, McFadyen was appointed 
to the District Court in 1976 at the tender age of thir-
ty-five, the first woman on a s. 96 court in Alberta.18 
Born in Saskatoon in 1940, McFadyen was one of many 
Saskatchewan lawyers who came to Alberta. McFadyen 
attended the University of Saskatchewan for her bache-
lor of arts and law degrees. She entered the law school in 
1963 just as Otto Lang became Dean, and also numbered 
Walter Tarnopolsky among her instructors.19 The sole 
woman in her class of twenty-eight and one of only three 
in the law school, McFadyen graduated first in her class 
and won several scholarships in law. She articled with 
the Saskatchewan Attorney General’s Department and 
was called to the bar in 1966. Drawn to criminal work, 
McFadyen became a Crown prosecutor in Regina. 

In 1970, she joined the Tax Litigation Section in the fed-
eral Justice Department, based in Ottawa. The Justice 
Department sent her to Alberta in 1971 as the director 
of the department’s new Edmonton office. Over the next 
five years, McFadyen set up and supervised the expan-
sion of the office, which prosecuted narcotics and tax 
offences and provided litigation services for the federal 
government. Head-hunted by Kerans and Decore for the 
District Court, McFadyen was offered an appointment 
to the bench as soon as she attained the requisite ten 
years at the bar. 

While a trial judge, McFadyen authored a string of 
decisions that helped shape impaired driving laws in 
the province.20 She was also instrumental in preparing 
model jury charges for all judges. Colleagues praised her 
skill at criminal law, but McFadyen was a strong, well-
rounded judge. No issue was too big or too small for her, 
and she always stood ready to assist her colleagues when 
they needed help. She authored numerous decisions, 
and one of her judgments that had a profound effect is 
R v Nepoose.21 Faced with a jury array with a skewed gen-
der balance, McFadyen’s unconventional remedy was 
to order the sheriff to draw additional names from the 
master list with the proviso: “The names of all men will 
be rejected.” She ordered that the list include a speci-
fied number of women to generally match the number 
of men. McFadyen’s judgment led to major changes in 
how jurors are summonsed in Alberta, and a much fairer 
justice system. 

Well respected by judicial colleagues across Canada, 
McFadyen was repeatedly elected to the Canadian Judges 
Conference (now the Canadian Superior Courts Judges 
Association), rising to become its vice-president. Côté 
said this about McFadyen: “No one can list her accom-
plishments on the bench, not merely because they are so 
numerous, but because they are so integral a part of our 
Court’s fabric.” During her thirty-six years as a judge, 
as the composition of the bench changed dramatically, 
McFadyen had a front row seat to history. When asked 
whether the increased number of women on the bench 
had made a difference, she never hesitated. McFadyen’s 
answer: “Oh, unquestionably.” 

While McFadyen did not make an issue of her gender, the 
burden she faced as the first woman in Alberta’s history 
appointed to a superior court should not be discounted. 
As McFadyen explained: “I needed to try to do my abso-
lute best all of the time because of the fear, I guess, that 
it wouldn’t be that I had blown something…but the 
take would be that the woman did it.” Fraser said that 
McFadyen needn’t have worried: “Elizabeth more than 
met the essential challenge. She entered what was then a 
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man’s world and proved beyond any 
doubt that women belonged there 
too. She was an invaluable mem-
ber of the Court – never judgmen-
tal; always willing to consider other 
viewpoints; thoughtful; and incredi-
bly hardworking. She lived up to the 
highest ideals of the judiciary.”22 

Anne Russell, an Inclusive Judge 
Who Served on All Alberta Courts
Anne Russell was the next judge 
appointed, this time to an Edmonton 
expansion position in 1994. Russell’s 
background fit well with efforts to 
diversify the bench. Russell had been 
a trial judge since her appointment 
to the Family and Youth Division of 
Provincial Court in 1984, moving to 
Queen’s Bench in 1992. When she 
joined the appellate court, Russell 
was the first person to have served 
on every court in Alberta. Prior to 
her judicial appointment, Russell 
had been a legislative planner for 
the provincial government, work-
ing on major statutes, including the 
1985 Child Welfare Act and Alberta’s 
contributions to the federal Young 
Offenders Act. She also served as 
Director of Legal Services for the 
Department of Health and Social 
Development.23

Born Anne Helen Lucas in Winnipeg 
in 1940, Russell was the daughter of 
an RCMP officer who later went 
into the insurance business.24 After 
several years in Regina, the fam-
ily moved to Edmonton when she 
was eight. Even as a child, Russell 
was interested in a legal career and 

cited meeting pioneering Edmonton 
lawyer Grace Hope as an inspira-
tion.25 Russell earned her BA at the 
University of Alberta in 1961 and her 
LLB in 1963. She articled with J.W.K. 
Shortreed, but not before having to 
lobby persistently for a position. 
Shortreed kept Russell on after arti-
cles and then rehired her in 1968 
after she returned from three years 
in Germany, where her husband, a 
doctor, had been stationed with the 
Canadian Army. Russell stayed with 
Shortreed until 1972, acting primar-
ily as a contract Crown prosecutor. 

She pursued an interest in law 
affecting children with the Law 
Reform and Research Institute and 
taught family law at the University 
of Alberta as a sessional instructor 
for seven years. That led to her move 
to the government and ultimately to 
the provincial court bench in 1984, 
the same year she received a QC. 

A judgment she wrote on the 
Queen’s Bench, Vriend v. Alberta, 
that was to change the lives of many 
Albertans, exemplified her cour-
age as a judge. Delwin Vriend had 
argued that Alberta’s human rights 
legislation breached Charter equal-
ity rights because it did not protect 
against discrimination on the basis 
of sexual orientation. Russell came 
to a decision she thought was just 
and fair, concluding that “sexual ori-
entation” should be read into the list 
of prohibited grounds of discrimi-
nation. While this decision was ulti-
mately upheld by the SCC, it was not 

an easy time for Russell, who faced 
great criticism, some of it personal. 
But through the process, she main-
tained her trademark calm, com-
posed, and dignified demeanour. 

Russell was a unifying force through-
out her twelve years on the appellate 
court. As one colleague said, Russell 
“is the nicest person I have ever 
met.” That was reflected in many 
ways. Russell would organize din-
ner parties for out of town judges, 
write thoughtful notes, and be there 
whenever a colleague needed help 
professionally or personally. As an 
appellate judge, she ably struck a 
balance between thinking inde-
pendently and working construc-
tively with her colleagues to resolve 
a case. While Russell was open to 
considering other viewpoints, she 
was firm in defence of constitutional 
principles. One of the Court’s infor-
mation technology leaders, Russell 
proved adept at persuading her judi-
cial colleagues to embrace new tech-
nology. As Chief Justice Fraser said: 
“Anne was special. We would do 
things for her – and did – that we 
would not do for anyone else.”26

Ellen Picard, Gifted Law Professor, 
Law Reformer, and Author 
Ellen Picard and Constance Hunt 
were the next appointments, com-
ing in 1995 to replace Howard Irving 
and Milt Harradence respectively. 
Both came from Queen’s Bench 
but had spent most of their previ-
ous careers in academia. Picard, 
older than Hunt, had a mixed legal 
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background. Born in the coal mining town of Blairmore, 
Alberta in 1941, she grew up in the nearby hamlet of 
Bellevue.27 Her father was first a journalist and then a 
mine manager. When Picard was ready to enter high 
school, the family moved to Edmonton so she could 
attend better schools. Initially, Picard had ambitions to 
be a doctor, but decided for financial reasons to study 
home economics and became a teacher while still work-
ing on her education degree, which she earned in 1964.28 

That same year, having decided she was unsatisfied with 
teaching, Picard entered law school. Unlike many of her 
female contemporaries, Picard was offered two positions 
for articles when she graduated in 1967.29 She joined the 
Matheson firm, where she stayed after her call to the bar 
in 1968, carrying on a general litigation practice includ-
ing some criminal work. Highly effective as a litigator, 
Picard was one of the early female role models in the 
legal profession in Edmonton. In 1972, Gerald Fridman, 
the Dean of Law at the University of Alberta, recruited 
her for the law school, an offer Picard found attractive, 
being the mother of a young child.30 Picard believed 
there was only one other woman teaching law in Canada 
at the time. A delegation of male students initially pro-
tested Picard’s hiring. Why? They said they were uncom-
fortable being taught by a female professor. While this 
exemplifies the kind of barriers many women judges of 
this generation encountered, it also demonstrates there 
were members of the legal profession, like Fridman, who 
did not tolerate this exclusionary attitude. 

Picard flourished as a law professor. Resurrecting her 
interest in medicine, she became an authority on health 
law, writing the definitive work on liability for health 
professionals, Legal Liability of Doctors and Hospitals in 
Canada, among a myriad of other publications.31 This 
groundbreaking book enjoys an international following 
as the health law “Bible.” Picard, who is known as the 
mother of health law in Canada, founded the university’s 
multi-disciplinary Health Law Institute in 1977. Today, 
it is recognized as a leader in health law research inter-
nationally.32 Picard was also a member of the Faculty of 

Medicine, teaching a course there on law and medicine. 
She also served as the Associate Dean of Law for two 
terms, 1974–1975 and 1980–1981. 

Picard’s appointment to Queen’s Bench in 1986 was 
the first in the province of a full-time law profes-
sor. She distinguished herself as a highly capable trial 
judge. In 1992, the federal government asked Picard, 
who had been a director of the Alberta Law Research 
and Reform Institute for many years, to serve as vice-
chair and chair-elect of the Law Reform Commission of 
Canada. Seconded from her judicial position, she moved 
to Ottawa. That same year, the University of Alberta 
awarded Picard an honorary doctorate of law. When the 
Conservative government shut down the Law Reform 
Commission, she returned to Alberta and was appointed 
to the Court of Appeal in 1995.

Picard proved to be another highly successful addition 
to the Court. Judges across Canada benefited from her 
superb teaching skills as she served for many years on the 
national planning committee for seminars for Canadian 
appellate judges. She also worked with the National 
Judicial Institute in setting up a series of seminars on 
Science and the Law. The goal was to prepare judges 
for cutting edge developments in science. For a num-
ber of years, she was a consultant and speaker for the 
Einstein Institute, which taught US and international 
judges about science and litigation, especially in emerg-
ing areas of science. A dedicated mentor to the Court’s 
law students and legal counsel through the years, Picard, 
with her links to the University of Alberta, served as 
the connection between the law school and the courts, 
arranging “Gown and Gown” lecture series in which 
law professors would speak to judges on emerging legal 
issues. 

True to her academic roots, Picard favoured intense 
preparation for appeals, often working up central issues 
in meticulous detail. With her expertise in tort law and 
medical malpractice, she exerted an authoritative influ-
ence on the Court in these areas. Picard was always 
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acutely aware of the big picture and the law-making role 
of the Court, and her carefully crafted judgments were 
models of clarity. In addition, Picard played a key role in 
technological change within the Court. With her life-
long friend, Russell (they met in high school), the two 
conceived of and developed an electronic bench book for 
duty judges sitting in chambers, one of the many techno-
logical innovations in use on the Court’s one-hundredth 
anniversary. Colleagues spoke about how collegial 
Picard was and how much they enjoyed sitting with her. 
Fraser added: “I often call Ellen to discuss and resolve 
difficult problems. She has a good heart, her loyalty to 
the Court and to fair and equal justice is unquestioned, 
and her judgment is impeccable.”  

Connie Hunt, Dean of Law, Academic and Author 
The Court’s second “baby boomer” judge, Constance 
Hunt, was originally from Saskatchewan. Born in 
Yorkton in 1950, the athletic Hunt was once noted as the 
best young concert pianist in the province.33 She attended 
the University of Saskatchewan for her combined under-
graduate Bachelor of Arts and then her law degree, earn-
ing them in 1970 and 1972 respectively. After articling at 
a legal aid office, Hunt spent two years as counsel for the 
national Inuit organization Inuit Tapirisat of Canada, 
involved in Native land claims.34 Hunt’s understand-
ing and concern for peoples of the north enriched the 
Court, and she was always willing to take on additional 
sittings in the NWT, where the bar held her in great 
regard. She also attended Harvard and earned a Masters 
of Law in 1976. 

Hunt joined the founding faculty at the new University 
of Calgary Law School, becoming Associate Dean in 
1979.35 Aside from a brief stint as corporate counsel for 
Mobil Oil from 1981 to 1983, she taught at Calgary and 
became Dean of the Faculty in 1989, the first woman 
to serve as dean of a Faculty of Law in Alberta. Hunt 
remained Dean until her appointment to Queen’s Bench 
in 1991. A prolific scholar, she penned Oil and Gas Law 
in Canada, a standard text.36 An authority on energy law, 
Hunt was also known for her writing on environmental, 

and aboriginal law. While Hunt was Dean, the faculty 
established a masters program in resource and environ-
mental law.

 Hunt served on the executive of a daunting number of 
legal and academic organizations, such as the Canadian 
Institute of Resources Law, the Alberta Institute of Law 
Research and Reform, the Canadian Institute on Law 
and the Family, and community groups like the Calgary 
Art Gallery Foundation and the Calgary YWCA. Hunt 
brought impeccable academic credentials, matched with 
practical experience, first to Queen’s Bench and then the 
Court of Appeal.

Fluently bilingual, Hunt was a graduate of the French 
language training program for judges. This was a signif-
icant asset to the Court, where she heard a number of 
appeals in French. Outside of law, Hunt enjoyed playing 
the piano and singing in a choir. An avid hiker, while 
on the Court, Hunt scaled Mount Kilimanjaro. She 
also served as the national president of the Canadian 
Chapter of the International Association of Women 
Judges, an organization committed to equal justice and 
the rule of law. In addition, she was the national presi-
dent of the Canadian Institute for the Administration of 
Justice, another volunteer role she handled with ease in 
addition to her judicial duties. 

Hunt’s scholarly approach to the law was evident in 
her judgments. She was scrupulous in her treatment of 
issues before the Court and, like Picard, understood the 
law-making role that appellate courts now exercise in 
Canada. Very concerned about the direction and evolu-
tion of the law, Hunt took a keen interest in new legal 
issues. She was independent in thought but collegial 
in approach and quickly made her mark on the Court. 
Acknowledged as an expert in oil and gas law, Hunt 
was a jurisprudential leader in this area. According to 
Chief Justice Fraser, “Connie’s writing skills, academic 
expertise and measured and thoughtful approach to dif-
ficult issues have been of great benefit to this Court and 
Albertans.”  
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Adelle Fruman, the Ideal Combination 
of the Academic and Practical 
Picard and Hunt’s appointments meant the Court now 
had more full-time woman judges (seven) than men (six). 
The three supernumeraries meant that male judges were 
still in the majority, but just barely. Retirements and 
moves to supernumerary status brought new appoint-
ments later in the decade. Adelle Fruman, baby boomer 
number three, joined the Court in December 1998. A 
top securities and mergers and acquisitions lawyer and 
partner at Atkinson McMahon in Calgary, Fruman 
came to the Court after six years on Queen’s Bench. 

Fruman was born in Regina, Saskatchewan, in 1950. 
An outstanding student, she went to McGill University 
in Montreal on a scholarship, with an unusual double 
major in English and mathematics.37 Deciding on law, 
she earned a bachelor of common law in 1974 and civil 
law in 1975, first in her class for both, and won numerous 
awards and scholarships. While in law school, Fruman 
also taught a political science course at Concordia 
University.38 Fruman remained in Montreal after grad-
uating and articled with Sal Lovecchio at Doheny 
Mackenzie. Her principal later came to Alberta to prac-
tice and was also appointed to Queen’s Bench. After 
articles, Fruman plunged into a complex corporate 
transaction practice. 

In 1978, Fruman and her husband, another McGill 
law graduate, moved to Calgary and Fruman joined 
Atkinson McMahon, where she became a partner in 
1981.39 Fruman taught securities law at the University 
of Calgary and published articles on the topic. She 
also served as a director of the Alberta Law Reform 
Institute from 1990 until her appointment to Queen’s 
Bench in 1993. As a trial judge, she was involved in judi-
cial education and instituting judicial dispute resolu-
tion.40 Interested in information technology, Fruman 
was instrumental in the Court’s ongoing computeriza-
tion. She also chaired the Canadian Judicial Council’s 
Judges Technology Advisory Committee, working pri-
marily on security issues.41 This national position was 

extremely important in shaping policy for courts across 
Canada and reflected her widely acknowledged exper-
tise in this area.

As an appeal court judge, Fruman shone. That was evi-
dent from her crisp, clear, comprehensive yet concise 
judgments. Fruman once said: “There is no great writ-
ing, just great rewriting.” Colleagues mentioned how she 
rewrote and rewrote: thirty-five drafts for a judgment 
was not unusual. She would review and edit her judg-
ments until the language, nuances and reasoning were 
up to her exacting standards. Because of her evocative 
writing style, her judgments provided not only solid legal 
analysis but memorable imagery too. 

Explaining why she and her colleagues considered 
Fruman’s retirement to return to private practice a great 
loss for the Court, Fraser said: “Whenever this Court 
needed something done, we all rested easy when it was in 
Adelle’s capable hands. She did everything to the highest 
possible standard. And she made it all seem effortless. It 
was not. It took endless hours of hard work, personal 
sacrifices and late nights – Adelle was one judge I could 
email at 11:00 p.m. and be pretty sure of getting a reply 
that night.”42

Marina Paperny, Consensus Builder  
and Champion of an Informed Judiciary 
In 2001, Marina Paperny joined the Court from Queen’s 
Bench, where she had been appointed in 1996. She came 
to the trial court from a corner office as chief executive 
and corporate counsel of Madacalo Investments, a diver-
sified private company with interests in health services, 
real estate, and the hospitality and publishing indus-
tries.43 Previously, she had been a litigator and the first 
female partner at the Calgary firm of Howard Mackie. 
A member of the Alberta Securities Commission since 
1993, Paperny had the credentials for the trial court 
appointment. 

Paperny was a native Calgarian, born in 1955. Her mother 
Myrna was an award-winning writer of children’s 
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literature, her father a local businessman. An excellent 
student, Paperny studied political science and languages 
at the University of Toronto, graduating with her BA in 
1975 and then entering Osgoode Hall Law School. She 
finished in 1978 and articled with the Toronto firm of 
Koskie and Minsky, where she worked in labour law. Her 
uncle, a Calgary lawyer, convinced her to return west 
and join his firm, Barron McBain. Paperny later joined 
Howard Mackie in 1983, continuing to build a practice 
as a litigator, focusing on corporate and commercial files 
and health law. She lectured widely on insolvency and 
family law, and after joining Queen’s Bench, on judicial 
dispute resolution. 

Paperny was highly praised as a trial judge for her excel-
lent analytical skills and compassion. Quick thinking, 
well prepared, highly articulate, and convincing, Paperny 
was a popular choice by counsel for Judicial Dispute 
Resolution (JDR). Her expertise in areas as diverse 
as bankruptcy, securities, and family law made her an 
invaluable addition to the appellate court. On the appeal 
court, she remained one of the go-to judges for JDR and, 
along with Conrad, was involved in the Court’s decision 
to offer the bar pre-appeal JDRs. With her negotiat-
ing skills and understanding of business, Paperny was 
particularly adept at resolving difficult commercial dis-
putes. In one case, counsel asked her to JDR a dispute 
involving ten parties and of sufficient complexity that it 
was scheduled for three days. Paperny worked very late 
with all the parties – on the second night until shortly 
before midnight – until the dispute was settled.

Paperny excelled in another area: teaching other judges. 
Her expertise in insolvency and JDR in particular made 
her a popular lecturer on these subjects across Canada 
and, indeed, internationally. Paperny was also very com-
fortable with the judiciary’s role under the Charter. She 
always carefully considered the broader implications of 
Court decisions and was powerfully persuasive in under-
scoring the importance of fair and equal justice for all. 

Paperny played an important consensus-building role on 
the Court, not only in its judgments on new points of 
law but also in court administration, sitting on ten dif-
ferent Court committees. Her creativity and instinctive 
ability to mediate contentious issues made her an invalu-
able member of the Court. Fraser added: “Marina’s con-
tributions include her polished, well-written judgments, 
unfailing commitment to equality for all, and unique 
ability to help people find common ground between 
wildly divergent viewpoints. If there is any way to solve 
seemingly intractable issues, Marina will find it. She 
never gives up and her optimism is contagious.” 

The Impact of the Female Judges on the Fraser Court
Paperny’s appointment in 2001 brought women on 
the Court into an absolute majority, supernumerar-
ies included. Eight of 14 justices were women, and in 
Calgary four of six. 

Justice Bertha Wilson of the SCC wrote an essay in 
1982 entitled “Will Women Judges Really Make a 
Difference?”44 She gave, in essence, a qualified affirmative 
answer. Wilson argued that all judges have a perspective 
on the world that their life experiences have moulded 
and women judges therefore might see issues differently. 
In her view, at a minimum, women judges would not 
show the gender biases sometimes found among male 
judges, and with their presence, would help dispel and 
discourage gender myths and stereotypes. Wilson spec-
ulated that women judges might have a different sensi-
bility about adjudicating, more context-driven and less 
married to the adversarial system. Wilson also allowed, 
however, that in many areas of law, there would likely be 
no discernible difference in the jurisprudence of male 
and female judges. 

By and large, Alberta’s appellate judges have felt that the 
addition of women to the bench has made a noticeable 
and sometimes tremendous difference in many areas of 
law. There is some difference in opinion as to the degree 
and in which way. Justice Hunt’s view, echoing Wilson, 
was that the legal profession and the common law 
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tradition shape judges to a great degree, whatever their 
personal experiences and perspective.45 Nevertheless, 
she thought there were areas of jurisprudence, such as 
family law and sexual and domestic assault, where female 
judges had a higher level of sensitivity and willingness to 
consider feminist critiques of inequities, although not 
necessarily showing a uniform stance. Fraser in partic-
ular took a lead in these areas, creating guidelines for 
child support and taking a firm, deterrent-based stance 
on sentencing for spousal and sexual assaults. However, 
Hunt pointed out that many male judges were progres-
sive on gender issues and the appellate judges too indi-
vidual to allow any simple generalizations.

Another open question has been the effect of women on 
the collaborative decision making of appellate courts, 
and whether women are better at this than men. Picard 
believed this question had merit and that women judges 
are more suited to collaborative decision-making.46 
Picard contrasted her experiences sitting ad hoc on the 
Laycraft court with the appellate bench of the twen-
ty-first century. That older generation, in her expe-
rience, was competitive and egos were sometimes on 
display. In her view, the modern court not only operated 
more collaboratively within itself but also in its interac-
tions with counsel during appeals. She felt that this was 
at least partly the result of having more female judges. 
One of Picard’s male colleagues observed that his female 
counterparts generally resisted becoming personally 
invested in a point of view on an appeal, much more so 
than men. Conrad, however, disagreed with the notion 
that women are somehow kinder, gentler appeal judges, 
stating humorously: “That has not been my experience 
here.”47 Conrad contended it was a matter of individual 
personality and not gender. 

Clearly, judges of the Court, including the female jurists, 
had different perspectives on the influence of gender. As 
Chief Justice Fraser has said: “It depends – on who the 
woman is. But on balance, the women on the Court have 
made a positive and notable difference in several areas.” 
A former member of the Court, Allen Sulatycky, who 

left to become Associate Chief Justice of Queen’s Bench, 
went further: 

No one can deny that the Charter has had a dramatic 
impact on justice in Canada. But I wonder if it would have 
had the same impact if the male bias of the bench had 
continued. Although it is probably impossible to measure, 
my experience, first from my appointment to an almost 
exclusively male court, then to the Court of Appeal where 
women were the majority, convinces me that courts and 
judicial culture have changed more as a result of the infu-
sion of female sensitivities and sensibilities than as a 
result of the Charter. 

No one should assume this meant the female judges on 
the Court were all softness and sentimentality. Like their 
male counterparts, they did not resile from skewering 
old myths – or the arguments offered in their defence. 

There is no question that much was expected from the 
female appointees of this era, which was dominated by 
the fast pace of change. The role of the appellate judge 
was changing; the law was changing given the impact of 
the Charter; the Court’s approach to its work was chang-
ing; the Court itself was changing; information technol-
ogy was changing everything; and many of the judges on 
the Court were in tune with those changes. In speak-
ing about her female colleagues on all Alberta courts, 
Picard put it this way: “The women judges in Alberta 
were incredibly strong. They had to be. They were tem-
pered in the hottest of flames.” That can properly be said 
about Picard and all her female colleagues on the Court. 

Willis O’Leary, a Talented Generalist and Gentleman 
There was a full slate of male appointments to the Court 
as well. McFadyen’s appointment was followed in 1994 by 
that of another trial judge, Willis O’Leary, to fill a new 
position on the Court. Born in 1931 in Vulcan, Alberta, 
O’Leary had grown up in Calgary. His talent as a hockey 
player allowed him to go to the University of Denver 
on a hockey scholarship.48 Earning a degree in business 
administration, O’Leary played professionally for a brief 
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period in Scotland before returning to Calgary and tak-
ing a job with Gulf Oil. 

O’Leary was interested in a legal career, however, and 
in 1959 entered the University of British Columbia Law 
School. He finished in 1962 as the gold medallist of 
his graduating class, which included Frank Iacobucci, 
later of the SCC, and Lance Finch, later Chief Justice 
of British Columbia. O’Leary went on to Harvard and 
received his LLM in 1963, graduating with such nota-
bles as Canada’s constitutional law expert, Peter Hogg. 
At that point, O’Leary and his wife Betty returned to 
Calgary, where he articled with the Fenerty firm. 

In 1966, O’Leary left to start a new firm with Arthur 
Lutz, Brian Stevenson, and Jack Westerberg. O’Leary 
was a generalist with a sizable junior oil and gas clien-
tele but also did general litigation and insurance defence 
work.49 A founding director of the Legal Education 
Society of Alberta in 1966, O’Leary served as director 
of the bar admission course from 1973 to 1976. He took 
an unsuccessful stab at politics as a provincial Liberal 
in 1971. Appointed to Queen’s Bench in 1983, O’Leary 
garnered an excellent reputation as a trial judge and sat 
several times as an ad hoc judge with the appeal court. 
By his own account happier on the trial court, O’Leary’s 
easygoing demeanor hid an independent streak, and he 
was not afraid to dissent.50 O’Leary was very much in the 
vein of the appointments to the Court made a decade 
earlier – a solid litigator with broad practice experience.

Picard praised O’Leary as an appellate judge, saying 
he had “a sharp eye and a sympathetic ear.” According 
to Paperny: “Willis was the poster boy for the perfect 
judicial temperament – he listened patiently, observed 
keenly, and analyzed brilliantly.” His judgments were 
carefully crafted, the product of many hours of count-
less revisions. A true team player, courteous and unpre-
tentious, O’Leary wrote well and often. According to 
Fraser, his contribution went far beyond this: “Willis 
never lost sight of the fact that as judges, we serve 
the public interest. He understood that there are few 

Canadians who ever have the opportunity to hold these 
positions of public trust – and he felt deeply the obliga-
tions that trust imposes.”51

David Cargill McDonald, the Court 
Loses a Leading Jurist Too Soon
David Cargill McDonald was appointed to the Court 
in February 1996 to wide acclaim in the community, at 
the bar, and on the bench. A well-respected trial judge, 
McDonald had been the head of the Royal Commission 
that ultimately led to the creation of the Canadian 
Security and Intelligence Service. Unfortunately, he 
only served six months on the Court before his untimely 
death, the shortest term of any member. McDonald 
had distinguished himself on Queen’s Bench, and the 
members of the Court were particularly delighted he 
had finally been appointed to the appeal court. The 
entire Court felt the blow of his loss. What is notewor-
thy and reflective of his talents is that while sitting as 
an ad hoc judge on the Court, McDonald authored the 
Court’s guideline sentencing judgment for child sexual 
abuse and the Court’s guideline sentencing judgment on 
spousal abuse, both of which remain authoritative deci-
sions on these subjects as of the Court’s one-hundredth 
anniversary. 

Ron Berger, a Criminal Law Expert 
Replacing David McDonald in 1996 was Ronald Leon 
Berger. A highly regarded twelve-year veteran of Queen’s 
Bench, Berger previously had an impressive reputation 
as a criminal and civil barrister and was a fine replace-
ment for McDonald. 

Born in Montreal in 1943, the son of a merchant father 
and bookkeeper mother, Berger attended McGill 
University. He earned his BA in 1964 and his law degree 
in 1967 with first-class honours, receiving numerous 
scholarships including the Greenshields Prize in crim-
inal law as well as other scholarships.52 He was active 
in the debating union and served as vice-president of 
the McGill Debating Union. Following graduation, he 

DAVID CARGILL MCDONALD, COURT OF APPEAL COLLECTION.



339

proceeded to the University of Pennsylvania on a fellow-
ship to pursue his interest in criminal law. 

Berger came to Alberta and articled with William 
Henkel in the Attorney General’s Department. He 
joined the bar in 1969.53 After a brief stint as a Crown 
prosecutor, he practised with Silverman, Thachuk and 
Berger until 1974 and then with Hill, Starkman and 
Berger. Berger had a very substantial criminal practice 
but also did civil litigation, and he was the original com-
mission counsel for the 1978 Laycraft Inquiry into Royal 
American Shows.54 Made a Queen’s Counsel in 1980, for 
many years Berger taught a course in criminal proce-
dure and advocacy at the University of Alberta and was 

vice-chair of the Legal Aid Society. After joining the 
Queen’s Bench in 1985, Berger taught courses for judges 
with the National Judicial Institute.

As a judge, Berger was known for his wit – when a 
defence counsel invited him to “go boldly where no one 
has gone before” on the law, Berger replied, “Ah yes, the 
Star Trek defence.”55 Appointed to the Court in 1996, 
Berger’s background in criminal law made him an ideal 
successor for Harradence when the latter retired in 1997. 
Like Harradence, Berger was known for his criminal law 
decisions upholding the rights of the accused. Berger 
was one of the most independent judges on the Fraser 
court, a frequent dissenter who often followed his own 
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reasoning even when concurring. Fraser noted: “Ron is 
very much his own person. His words, written and spo-
ken, disclose carefully honed and considered thinking. 
He is a prolific writer who contributes as he consid-
ers appropriate, and his judgments reflect measured, 
thoughtful analysis.” 

Allen Sulatycky, a Politician Turned Judge 
In 1997, Allen Borislaw Sulatycky joined the appellate 
court. He was another Saskatchewan import, born in 
Hafford in 1938 and a 1962 graduate of the University 
of Saskatchewan with a BA and an LLB from the  
combined arts and law program.56 Before attending uni-
versity, Sulatycky had been a reporter for the Saskatoon 

Star-Phoenix and nearly made journalism his career. After 
law school, Sulatycky immediately headed to Alberta 
and articled with Ned Feehan. After a brief period as an 
associate with the firm, Sulatycky started his own firm 
in Whitecourt, Alberta. 

He also jumped into federal politics, running unsuccess-
fully as a Liberal in a 1967 by-election and then riding 
Trudeaumania to victory in 1968.57 Representing the 
constituency of Rocky Mountain, Sulatycky was par-
liamentary secretary in 1971 to Joe Greene, Minister of 
Energy, Mines and Resources, and then to Jean Chretien 
at Indian Affairs and Northern Development. The 1972 
election cut Sulatycky’s political career short and he 
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returned to the practice of law in Edmonton with the 
Parlee firm. In 1982, shortly after Sulatycky had moved 
to the firm’s Calgary office, he was appointed to Queen’s 
Bench. Very highly rated as a trial judge (both Crown 
and defence often requested him to preside over the 
most serious criminal jury trials), he was a popular pro-
motion to the Court. A judge without ego and totally 
sincere, Sulatycky had the common touch and related 
well to others. 

After only three years, however, Sulatycky went back to 
the trial bench to become Associate Chief Justice, lim-
iting his impact at the Court of Appeal. Nevertheless, 
even in this short time, Sulatycky was an important 
influence on the Court in his uncompromising support 
for fair and equal justice. As Sulatycky himself said in 
a sentencing judgment: “If Canada exists for any rea-
son whatsoever, it is to build a truly tolerant society 
in which every individual is equal.”58 When he retired 
in 2013, Chief Justice Fraser explained Sulatycky’s life-
long commitment to equality this way: “Wisdom can be 
gained from books, learning, and experience. And then 
there is the wisdom of the heart and soul that cannot 
be easily studied or duplicated. It is linked to your will-
ingness to understand others whose circumstances dif-
fer from yours. There is a Ukrainian proverb: ‘You don’t 
really see the world if you only look through your own 
window.’ Throughout his career, Allen never hesitated 
to look at the world through many windows.” 

Neil Wittmann, a Rare “Off the Street” Appointment 
1997 also brought Neil C. Wittmann, the first appoint-
ment “off the street” since Jack Major. Wittmann was a 
highly regarded litigator with the firm of Code Hunter 
Wittmann in Calgary, known for his effectiveness in the 
courtroom and often called a “lawyer’s lawyer.” Born in 
Grande Prairie in 1943, Wittmann was the son of a bank 
manager, and the family lived in many different towns 
in western Canada, including Wainwright, Alberta.59 
Wittmann attended the University of Manitoba, earn-
ing a commerce degree in 1964. 

Turning to law, Wittmann went to the University of 
Alberta for his LLB, graduating in 1967. Articles at 
the well-regarded Fenerty firm in Calgary followed 
and Wittmann began practising there. In 1969, how-
ever, Brownlee Fryett in Edmonton hired him away for 
a short stint. Wittmann returned to Calgary in 1972 
to join the new firm of Code Hunter, founded by two 
ex-Fenerty partners. Wittmann quickly built a reputa-
tion as a talented litigator, with particular expertise in 
construction and insurance law. He also specialized in 
defending members of professional organizations, espe-
cially engineers and architects, but also his fellow law-
yers.60 Wittmann was known for his dry, acerbic wit 
both inside and outside the courtroom. On the execu-
tive of a raft of legal organizations, Wittmann was a Law 
Society bencher from 1990 to 1997 and its president in 
1996–1997. 

In 2005, Wittmann left the Court, like Sulatycky before 
him, to become Associate Chief Justice of Queen’s 
Bench, and he was then appointed Chief Justice in 2009. 
It was the first instance in Alberta of a judge starting on 
the appeal court and then moving to the trial court.61 
Wittmann left his mark as an appeal judge with a num-
ber of well-written decisions, particularly in insurance, 
corporate, and commercial law. According to Fraser: 
“With innate common sense and sound judgment, Neil 
insisted, as a prelude to key reserved decisions, on rig-
orous research and a complete understanding of the 
impact of proposed actions on the bar and public. He 
consulted his colleagues, listened and always strove to 
find a consensus on issues, big and small.”

Changes in the Composition of the Court  
The moves by Wittmann and Sulatycky to the trial 
court were not unprecedented, but they reflected a shift 
to more flexible judicial careers, including earlier retire-
ment. This was not uncommon in the early days of the 
Court when judges like Sifton and Hyndman, for exam-
ple, sometimes left for other opportunities. However, 
for over fifty years, almost no judges had resigned prema-
turely (although most took advantage of supernumerary 
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status), staying until carried out on their shields or later 
forced by statute to retire. 

Ironically, the dedicated Laycraft was one of the first 
judges to retire early for health reasons. It then seemed 
to dawn on other judges that they needn’t stay until “stat-
utory senility,” especially once the Rule of 80 was imple-
mented. Some remained judges but in a less demanding 
capacity. Foisy retired from the Court in 1999 but con-
tinued to sit as a part-time trial judge in the Northwest 
Territories and later Nunavut. Others stayed active in 
the law but in a new role. Kerans, after a very long career 
on the bench, stepped down early and became a busy 
and highly successful mediator. Fruman was lured back 
to the private sector in 2007. Early retirements may also 
indicate the increasingly burdensome nature of the posi-
tion; it was a pattern also seen on the SCC. 

Peter Costigan, Quietly Exceptional in All Respects
After Wittmann, Peter Costigan was the next appoint-
ment in the fall of 1999. Costigan was originally from 
the Crowsnest Pass area. Ellen Picard had taken piano 
lessons from his mother.62 Costigan shared in his fami-
ly’s musical talents, playing violin for the University of 
Alberta symphony orchestra.63 The family had a long 
history in the law and in the Crowsnest – Costigan’s 
grandfather had started his practice in Stettler, Alberta, 
in 1911, and his father Thomas Costigan practised in 
Blairmore for over fifty years.64 

Peter Costigan was born there in 1946, qualifying as 
another baby boomer. He left the Crowsnest Pass to 
attend the University of Alberta in 1964, initially for an 
education degree, which he attained in 1968, the gold 
medallist for his class. He only taught one academic year 
in Edmonton before entering law school. Graduating in 
1972, Costigan was again the gold medallist and also 
served as the editor-in-chief of the Alberta Law Review. 
A clerkship followed at the SCC with Justice Martland. 
Costigan did his articles with Brownlee Fryett in 
Edmonton, was called to the bar in 1974, and was made 
a partner only two years later in 1976. 

Costigan established a wide-ranging litigation practice, 
with particular strengths in insurance, municipal, and 
employment law. Recognized as a constitutional expert, 
he frequently acted for the provincial government. Not 
surprisingly, Costigan was also very active teaching 
law. A long-time sessional instructor at the University 
of Alberta, he taught real property and insurance 
law. Costigan was also a regular lecturer for the Legal 
Education Society of Alberta, where he was a director, 
teaching litigation, public law, family law, and insurance. 
In addition, he was a contributing author to the book 
Injury Evaluation: Medicolegal Principles.65 

Costigan was only six months into his term as a bencher 
of the law society when he joined Queen’s Bench in 1994. 
He was very active on the trial court, chairing the Long 
Range Planning Committee, and working on the Family 
Court project and the institution of judicial dispute 
resolution. A strong addition to the Court of Appeal, 
Costigan was not even sworn in yet when he wrote the 
decision on whether the federal Marketing of Agricultural 
Products Act was ultra vires – surely an auspicious start. 66

Colleagues praised Costigan for his low-key consen-
sus-building role on the Court and willingness to under-
take any task. He was quietly influential. When he 
spoke, his colleagues listened very carefully to what he 
had to say. Fraser added: “Peter is superbly organized 
and extremely effective in his own calm, cool, collected 
way. A true delight to work with, for years, he served not 
only as list manager but also as the judge responsible for 
law students in Edmonton. He excelled in both roles. He 
is also masterful at dissecting legal issues and producing 
quality judgments in short order.”

Keith Ritter, Rural Practitioner  
Excels as Trial and Appellate Judge  
Keith Ritter was the final appointment in the first 
decade of the Fraser court, coming from a small-town 
practice in Barrhead, Alberta, via a ten-year detour at 
Queen’s Bench. Born in Kerrobert, Saskatchewan, in 
1949, Ritter grew up on the family farm and attended 
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school in nearby Major.67 He went to the University of 
Alberta, where he received his BA in 1970 and his law 
degree in 1972. Remaining in Alberta, Ritter articled in 
Edmonton at the Hurlburt, Reynolds, Stevenson firm 
and was called to the bar in 1973. Wanting to practice 
and raise a family in a small town, he immediately joined 
the MacCallum and Logan firm in Barrhead, remaining 
there until appointed to the bench in 1993. By that time, 
the firm was known as Ritter, Roy and Driessen. 

Ritter was a classic general practitioner. The firm was 
agent for the Attorney General, so there was prosecu-
torial work as well as defence work in the criminal field, 
and Ritter did much of the firm’s litigation in his early 
years. When partner Ed MacCallum was appointed to 
the bench, Ritter took over his commercial and corpo-
rate practice.68 Ritter was very involved in his commu-
nity, serving as a director and then chair for Barrhead 
Recreation Board and the Barrhead Special Planning 
Committee. Ritter also served as a member of the 
Canada Pension Review Board. 

Ritter earned a sterling reputation as a trial judge, and 
while on Queen’s Bench, he served as head of the judi-
cial education committee, a role he was later to reprise 
on the Court of Appeal. Ritter brought strong writing 
skills, common sense, and a feel for social change when 
appointed to the Court in 2002.69 He was the first judge 
on the appellate court since Foisy whose practice had not 
been in Calgary or Edmonton. One of the peculiarities 
of appellate appointments in the province had been the 
shortage of appointments from Alberta’s smaller cities, 
such as Medicine Hat, Lethbridge, Red Deer, or Grande 
Prairie. Fraser firmly supported a diverse bench includ-
ing representation from rural Alberta. As she explained: 
“Keith’s years in practice in Barrhead allowed him to 
witness first-hand how the law affects all of us as regular 
folks at a very personal level. Throughout his time on 
the bench, Keith never forgot this. He stood up for what 
he believed in and remained loyal to the values that have 
guided him throughout his life.”

Colleagues report that Ritter was highly attentive to 
the needs of others and never treated a request for help 
in a perfunctory manner. He had a knack for listening 
carefully, posing just the right probing questions and 
letting the person figure out the answers themselves. A 
discussion would usually conclude with Ritter’s trade-
mark: “I’m sure you’re on the right track.” Côté added 
this: “Keith was always helpful and collegial, eager to 
help everyone get on and work smoothly together. He 
never injected himself into a problem. Doing the right 
sensible thing was his goal, not advancing his interests 
or burnishing his ego. He never blew his own horn.”70

The Boomers and the Court 
With Ritter’s appointment, the Court saw thirteen new 
judges in the space of ten years: only Jean Côté and Buzz 
McClung had served under the previous Chief Justice. 
Ritter was another baby boomer. Just as the previous 
Court had belonged to the “greatest generation,” with 
a high proportion of veterans, under Fraser the leading 
edge of the “boomers” took over. Most of the judges 
present in 2002 were clearly part of the postwar gen-
eration.71 Ironically, the “boomer court” was not that 
youthful. The average age of the judges on appointment 
– fifty-two – was only a year less than under McGillivray. 
But, as with the McGillivray court, it was an important 
generational shift that had reverberations in the Court’s 
jurisprudence.

Another important factor affecting the Court’s jurispru-
dence was the greater diversity of pre-judicial careers. 
The appointments to the Court for over twenty years 
had been almost exclusively barristers. This changed 
with Fraser: she had been a high-powered corporate and 
commercial practitioner. Fruman was a securities lawyer, 
Picard and Hunt primarily academics, Paperny a top-
flight corporate lawyer and entrepreneur, and Russell a 
government lawyer and legislative planner. Ritter had 
practised in a small centre and was a strong generalist. 
A common thread for appellate appointments, however, 
was trial court experience. Of the thirteen appoint-
ments made to Fraser’s court from 1992 to 2002, only one 



– Neil Wittmann – came straight 
from practice. While the Fraser 
court was the most diverse appellate 
bench seen in Alberta, nearly all its 
members had all done “hard time” in 
the Queen’s Bench trenches. 

The Court in 2002 presented a dif-
ferent face than in 1992. A decade 
into Fraser’s tenure, her court better 
fulfilled the representative judiciary 
that the Chief Justice advocated. 
The complement of female judges 
made the Court unique in the com-
mon law world. It had also grown, 
with two more full-time judges, to 
a regular roster of thirteen. There 
was still a healthy contingent of bar-
risters, but better representation 
of women also helped increase the 
diversity of backgrounds among the 
judges, bringing academics, solic-
itors, and government lawyers to 
the bench. And while some of these 
appointees may not have been as 
well known in the bar as the bar-
risters, they quickly demonstrated 
their unquestionable ability as 
appellate judges.

Judicial Independence 1990s 
Style: Transforming the Court 
Revamping Court administra-
tion soon emerged as one of the 
major priorities for the new Chief 
Justice, and at the heart of the chal-
lenge was finding more resources. 
McGillivray and Laycraft had made 
changes in practice and procedure 
to deal with growing appeal lists. 
Administration, however, remained 

somewhat ad hoc, with a shockingly small number of support staff for the 
judges – there were only three judicial assistants in Edmonton.72 

The matter of resources became inextricably linked to judicial indepen-
dence. The Chief Justice discovered she had very little control over the 
Court’s budget and staffing. Early in her tenure, Fraser decided that true 
judicial independence and its partner, judicial accountability, meant estab-
lishing administrative and fiscal independence. Fraser understood that judi-
cial independence and a better model of court administration were not ends 
in themselves but merely a means to an end. As she put it: 

Justice is about people, their lives, welfare, happiness and freedom. The ulti-
mate goal of the reform of court administration must therefore be enhancing 
the courts’ responsiveness and accountability and improving the quality and 
delivery of justice to the people of this country. Improved models of court 
administration are merely a means to achieve this goal.73 

Historical Background
Traditionally, the provincial Attorney General was responsible for court 
administration, and the court staff were civil servants. For decades, the 
administrative needs of courts, much like the needs of the legislative and 
executive branches of government, were minor and there was little con-
flict. However, inherent difficulties exist in this dominant model of court 
administration.74 

The easiest to identify is the conflict of interest implied in having one of the 
biggest litigants – provincial attorneys general – also responsible for most 
aspects of court administration. A second difficulty is a vagueness in the 
dividing line between those areas controlled by the attorney general and 
those controlled by the courts. A third problem involves the operational 
difficulties and pressures created by divided loyalties among court staff. A 
fourth is the fact that the responsibilities for court administration are so 
divided and diffuse, which weighs heavily against meaningful reform. But 
the most serious problem is that all these difficulties are symptomatic of a 
larger fundamental flaw, one that runs contrary to good governance princi-
ples. As Fraser explains: “The executive model fails to align authority over 
courts and expenditures, controlled by the executive, with responsibility for 
results, which remains with the judiciary.” 

Judicial administration first became a live topic in Canada during the 1980s 
as governments and the judiciary clashed over funding. Dealing with a 
vastly increased amount of litigation, Canadian courts found themselves in 
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the uncomfortable role of mendi-
cants, begging for funds from reces-
sion-strapped governments as they 
struggled with caseloads.75 More 
profoundly, as the ones the bar and 
public looked to for “outcomes” in 
the justice system, judges recog-
nized the need for systemic reforms. 
To accomplish this required at a 
bare minimum that the judiciary set 
priorities for spending. 

In 1981, the Canadian Judicial 
Council commissioned the 
Deschênes Report, which concluded 
that government control over court 
administration threatened judi-
cial independence.76 The British 
Columbia Court of Appeal and 
the Quebec courts acted upon the 
report, and in BC the court was suc-
cessful in negotiating partial control 
over its budget.77 With the co-oper-
ation of the federal government, the 
SCC too was allowed to move for-
ward with reforms as government 
made the SCC’s Registrar a deputy 
head of the department of Justice 
and gave the SCC control over its 
budget.78 But for other courts, it was 
largely business as usual. 

The SCC weighed in on judicial 
independence during the 1980s. In 
R v Valente, which mostly concerned 
judicial salaries, it concluded that 
independence of a tribunal from 
administrative decisions bearing 
on its judicial function was one of 
the essential principles for inde-
pendence.79 However, the SCC 
stopped short of deciding that full 

administrative independence for courts was necessary for judicial indepen-
dence. In a later 1997 ruling on setting provincial judges’ salaries, the SCC 
explicitly stated that adjudicative independence did not necessarily require 
full administrative independence.80 However, it remains an open issue pre-
cisely where that proper dividing line lies. Nor was the SCC dealing with 
good governance principles in any event. 

Unsurprisingly, Canadian judges continued to find the status quo unsatis-
factory. American appellate courts were influential models of administrative 
and budgetary independence. In 1939, federal judges had succeeded in estab-
lishing an independent administrative office which took direction from a 
judicial council of chief justices and was the liaison with Congress for fund-
ing.81 Each federal district had its own council of judges to direct administra-
tion. Individual appellate courts generally had a chief administrative officer, 
usually the Registrar, who answered to the judges. That American federal 
judges successfully ran their own affairs was appealing to many Canadian 
judges, as was the fact that American appellate courts were well resourced, 
with plentiful research and administrative assistance for judges. 

Up to McGillivray’s tenure, the appeal court in Alberta had so little admin-
istrative structure that there were no serious issues to address.82 Judges, out-
side of the chief, did not have judicial assistants and very few office staff 
were required. For many years, the Court did not even have registry clerks. 
The counter staff of the trial division did the work. This easygoing relation-
ship changed during the McGillivray years because of the increased work-
load. The judges needed more clerical help, and the government, worried 
about delays in the court system, started intruding into the judges’ territory. 
While McGillivray complained about the lack of control over the court bud-
get and tabled the idea of the judges taking over court administration, he 
did not pursue it.

Moving Forward with Administrative Change 
As Fraser soon discovered, the Alberta courts were, despite the province’s 
wealth, in a poor position. Fraser likened it to a Hollywood set. It looked 
great on the outside, but walking behind the façade, one discovered there 
was little there. The Court did not have a specific budget appropriation but 
was instead wrapped into the budget allocated for Queen’s Bench and was 
one line item among many. Neither court had any direct control over how 
the budget was spent, and both courts had to painstakingly negotiate for 
new staff positions or new projects and initiatives, all of which took con-
siderable time away from other duties. Change management was unheard 
of. And the budgeting was parsimonious – over thirty provincial bodies, 
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including various boards with quasi-judicial duties over whose decisions the 
Court ultimately had authority, received more funding.83 

When she became chief justice, Fraser did not even have an assistant dedi-
cated only to the chief justice. The previous chief justice had been in Calgary, 
and so was his assistant, and the Court could not easily move the position to 
Edmonton. Fraser had to request that a judicial assistant be assigned to her 
office, and the assistant deputy minister of court services agreed to provide 
this one position. 

Also an influence on Fraser was the Canadian Judicial Council, and more 
accurately, Chief Justice Allan MacEachern of British Columbia.84 With a 
serious recession and deep government deficits on tap across Canada, other 
courts were feeling the pinch, and as in Alberta, experiencing frustration 
over the lack of control over administration and court budgets. At Fraser’s 
first council meeting, administrative and budgetary independence was on 
the agenda. Largely due to MacEachern’s impassioned arguments, the coun-
cil resolved that individual chief justices should approach their respective 
provincial justice ministers and request greater control over their budgets. 
As Fraser recounted, after mulling this over with the Court, she asked to 
meet with the new Attorney General, Brian Evans, and advised him, naively 
she said, that the chief justices had resolved that they should administer 
their budgets, and she would appreciate it if he could arrange this.85 

For Fraser, control over budget and administration was inextricably con-
nected with her conviction that the Court seriously needed resources if it 
was to respond to legitimate public expectations and maintain access to the 
Court. It was in danger of falling behind. The judges on the Court in the 
1990s attested to the much increased workload as appeals became increas-
ingly complex. There was still a great deal of Charter litigation coming before 
the Court, which could be very intricate. Further, the 1990s were arguably 
the heyday of major commercial litigation in the Alberta courts. These were 
true monsters. Mega-trials led to mega-appeals, with appeal books that 
filled bookshelves and appeal hearings that could take days after trials that 
had taken months.

Although not every judge was certain that administrative independence 
was necessary, they nevertheless enthusiastically backed Fraser’s efforts to 
secure more resources. A Planning and Requirements Committee com-
posed of Fraser, Kerans, Côté, Conrad, and Irving was struck in 1992 to 
decide on Court priorities. The shopping list was long.86 First and foremost 
were more support staff, a minimum standard being a judicial assistant for 

each judge. Second was sufficient 
computer resources. Another high 
priority was legal researchers to 
help the judges. Initially, the focus 
was on more articling students, but 
this soon became a plan to hire legal 
counsel. By the end of 1994, a vision 
had emerged. The Chief Justice ulti-
mately wanted the Court to have 
full control over its internal admin-
istration and spending, answerable 
to the Minister of Justice.

Creating the Registrar’s Position 
The Registrar was a key element. 
The position had always been a 
figurehead. When the Appellate 
Division was first established, the 
government simply appointed the 
Edmonton trial division clerk of the 
court as the Registrar. By the early 
1990s, the Queen’s Bench court 
managers, positions in the Courts 
Services division of the Ministry 
of Justice, were the registrars in 
each city but essentially did noth-
ing for the Court.87 The deputy 
registrars, one in Calgary and one 
in Edmonton, assisted the list man-
agement judges and supervised reg-
istry counter staff, but they were not 
court managers. 

Fraser wanted the Registrar to act 
as “chief operating officer” for the 
court, overseeing all the adminis-
trative staff and operations, work-
ing with the judges on projects like 
computerization initiatives, work-
ing with her on operational planning 
and budgeting, and being the liaison 
with government for everything not 



347

requiring the chief justice’s authority.88 Most importantly, the Registrar, 
although still a government employee, would be hired by, and report to, the 
Court (through the chief justice), not the government (through the assistant 
deputy minister of court services). In the lexicon of court administration in 
Alberta, the position would be functionally and administratively account-
able to the chief justice. The Chief Justice wanted it to be a senior executive 
management position, one rank under assistant deputy minister status. 

Fraser’s campaign began well. The government agreed to hire a Registrar. 
However, it initially defined this as a junior management position. It would 
take another six years and a binding arbitration between the Court and the 
Ministry to upgrade the Registrar’s classification within the public sector. 
In 1994, Conrad and Irving interviewed candidates, and after Fraser further 
interviewed the short list they had selected, Lynn Varty was hired near the 
end of the year. Varty was a twelve-year veteran of Court Services who had 
started out in the Red Deer District Clerk’s office and managed the courts 
in Grande Prairie for a number of years. Varty remembered one of the Chief 
Justice’s first questions: “Can you write? Because we need a business plan.”89

Developing an Operational Business Plan – The Court Takes the Initiative
A business plan for an appellate court was a first in Canada – so much so 
that Fraser confessed that she, Conrad, and Varty essentially “winged it” 
as best they could. They found inspiration by comparing the Court with an 
American appellate court of comparable size – Alabama’s. Fraser regarded 
the drafting of a proper business plan as a crucial element in the quest for 
resources and control. It would explain to government what the Court 
needed, what it hoped to accomplish in reforming the delivery of justice at 
the appellate level, and how it planned to implement its objectives. It would 
also demonstrate that the Court would manage its funds responsibly. 

Beyond reassuring the government, the business plan also set goals for the 
Court. Although by Fraser’s reckoning the first plan was relatively unso-
phisticated compared to later ones, it helped convince the government that 
the Court was serious about proposed reforms. Operational business plans 
became a standard practice for the Court, and years later, both Queen’s 
Bench and the Provincial Court would follow suit.  

Once Fraser’s campaign began, the Court was able to make progress, albeit 
slowly on some fronts. Some of the strongest resistance came from within 
the court services bureaucracy, mostly over control of staff. Fraser credited 
the immeasurable assistance she received from Conrad, who was there for 
the long haul through late nights, disappointments, and hurdles. And so 

too, she said, was Varty, who worked 
tirelessly for the Court above and 
beyond the call of duty. 

Securing Administrative 
Independence
After discussions back and forth, the 
provincial government approved the 
Court’s proposal for control over its 
budget and operations along with the 
Court’s business plan. It was agreed 
the Court and government would 
work together to implement the 
business plan over time. The budget 
would be set by government after 
consultation with the Court. Fraser 
singled out Minister of Justice Brian 
Evans and his deputy minister, Neil 
McCrank, as being open to change, 
committed to improvements in the 
delivery of justice, and fully sup-
portive of the Court’s reform ini-
tiatives.90 Fraser stressed that none 
of these reforms would have been 
possible without the leadership of 
Premier Ralph Klein, who had the 
final say in approving administrative 
independence for the Court. Fraser 
recounted that Klein offered the 
same opportunity to Queen’s Bench 
and the Provincial Court, but both 
chiefs declined. It would be almost 
another two decades before the trial 
courts sought similar independence. 

Ironically, the wisdom of adminis-
trative independence was a matter 
of some debate among the judges. 
The vast majority of the Court was 
behind the Chief Justice in this pur-
suit but not without reservations 
by a few. Russell, a great supporter 
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of Fraser’s initiatives, was nonetheless concerned about the legal implica-
tions of judges running their own affairs, such as the possibility of labour 
disputes.91 Another was concerned about the time taken up with adminis-
trative tasks. It is an old joke that lawyers become lawyers to avoid admin-
istration and generally aren’t much good at it. While Fraser believed that 
administrative duties as members of court committees were the reality for 
any judge on a modern appellate court, there was still a school of thought 
that judges were there to judge, and distractions from this function should 
be minimized. However, change required the co-operation and initiative of 
the whole Court. As Fraser pointed out, reforms, particularly systemic ones, 
could not realistically happen without judicial input and leadership. Fraser 
admitted that fostering a culture of change within the Court was one of her 
top priorities – and biggest challenges – as a new chief justice. 

The flip side to seeking more independence for the Court was the indepen-
dence of judges on the Court. This was a concern for some, who saw dan-
ger in creating their own bureaucracy. The proposed job description of the 
Registrar was closely scrutinized until the judges were satisfied that the posi-
tion’s managerial function did not interfere with their independence.92 Even 
a fairly innocuous idea like compiling a procedures manual was a fraught 
exercise. Kerans and Hetherington spent a great deal of time on one, but the 
document was never adopted by the Court, as some judges felt it could be 
interpreted as prescriptive, rather than descriptive, of how they ran appeals, 
thus interfering with independence.93

Starting in 1995, the Court received its own budget and subsequently control 
over most internal spending, subject to general government guidelines. The 
transition was not entirely smooth. The Court discovered that it essentially 
received a funding cut when their first separate budget allocation did not 
take into account shared services with Queen’s Bench.94 That led to mak-
ing the case for, and securing, an appropriate budget, all of which occurred 
within a couple of years. 

As envisioned, the Registrar took 
over control of the Court’s inter-
nal administration. Upgraded to 
a senior executive manager, the 
Registrar was the liaison to the 
court services bureaucracy, mind-
ing day-to-day affairs, but was also a 
central figure in new initiatives the 
Court undertook. The Court essen-
tially achieved a collaborative model 
of court administration, short of 
the kind of separation found in 
the US federal court system.95 It 
was still administered within the 
Department of Justice, but the 
Court had considerably more con-
trol over its affairs. 

The other accomplishment was 
increased resources. The Court was 
able to acquire up-to-date informa-
tion technology, at least in terms 
of adequate personal computers, 
internal networks, and access to 
innovations like email. More ambi-
tious  initiatives, discussed in the 
next chapter, encountered barriers 
from budgetary constraints as well 
as ministry policies on technology. 
Although new staff were acquired 
in dribs and drabs, by the end of 
the decade, the complement of 
administrative assistants had much 
improved, and both Edmonton and 
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Calgary had several legal counsel available to assist judges with research and 
other tasks. The Court was moving closer to the standard set in its initial 
business plan, wherein each judge would have the services of a legal counsel 
and a judicial assistant. This better judicial support also laid the founda-
tion for what became fundamental changes in the Court’s processes during 
Fraser’s second decade. 

The Courthouse Imbroglio
While the Court and the provincial government had been able to work 
together constructively on the Court’s agenda, it was not always a smooth 
process. And one sign of this was the peculiar incident involving the Calgary 
courthouse. 

In 1986, the Court moved into Calgary’s historic sandstone courthouse. The 
handsome 1914 edifice, restored and renovated, seemed a fitting location. 
Unfortunately, for the judges and staff, problems related to poor air qual-
ity soon emerged. Some judges and staff complained about fatigue, head-
aches, and difficulty with concentration. Previously in robust health, within 
months of joining the Court in 1998 Adelle Fruman developed respiratory 
problems so severe she needed supplementary oxygen.96 A respirologist 
she consulted suspected the courthouse. The Court hired an environmen-
tal consultant, who discovered the building contained stachybotrys mould 
and other contaminants, with some of the highest concentrations found in 
Fruman’s office. 

With the Court’s concurrence, Fraser ordered an evacuation of the Calgary 
courthouse in December 2000 and cancelled the Calgary sittings for 
February 2001.97 Alberta Infrastructure rented temporary offices for the 
Court in the Monenco building. The space was wholly inadequate, cramped 
and lacking storage and meeting space. Many judges and court workers 
continued to suffer poor health – possibly because mould had migrated to 
the new quarters as belongings were transferred from the old courthouse.98 
After several months, the Court abandoned Monenco, and in July, Fraser 
announced that Calgary sittings were cancelled effective September 1 with 

extra sittings added in Edmonton.99 
Later, the Court was able to hold 
some hearings in the Queen’s 
Bench courthouse when space was 
available. 

What followed was a surreal 
period for the Calgary judges. 
Infrastructure dragged its heels 
over new offices, complaining of 
the expense. O’Leary remained at 
Monenco and was promptly dubbed 
the “last of the Monencans.” The 
other judges worked from home, 
travelling to Edmonton for court. 
Calling each other to discuss an 
appeal, they might ask, “Are you 
still in your pajamas?” The relatively 
solitary nature of appellate work 
allowed the Court to function, but 
with great difficulty. Staff in biohaz-
ard gear painstakingly scanned and 
reproduced the active appeal files 
left behind in the old courthouse 
and the Monenco building. 

Also surreal was the government’s 
attitude. Infrastructure and Justice 
had been unresponsive to the com-
plaints about the courthouse for 
years. The judges were distressed 
to discover that Infrastructure had 
been aware of the poor air quality 
prior to their independent study.100 
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Premier Klein then insinuated in comments to report-
ers that the judges were claiming to be sick because they 
didn’t like their offices. In response, the Court took the 
unprecedented step of giving an interview to the media, 
with Fruman diplomatically stating that the premier 
was “misinformed.”101 A public apology from Klein soon 
followed. The government finally procured quarters for 
the Court in TransCanada Tower, a new highrise with 
excellent environmental standards. Fraser emphasized 
that the government ensured that the Court was fully 
involved in the design of the premises and that highly 
talented architects from Infrastructure were assigned to 
work on the project. Regular Court sittings resumed in 
Calgary at the beginning of 2003.

Klein had a reputation for speaking off the cuff. But per-
haps tellingly, the provincial government had recently 
finished drawn-out litigation with its provincial court 
judges over salaries. The litigation ended with the 
Appeal Court ordering the government to follow the 
recommendation of an independent salary commission, 
itself the product of an earlier SCC decision.102 One of 
the issues in the litigation had been the provincial gov-
ernment’s tendency to view judges as civil servants. The 
Court had also issued several other decisions (including 
the Firearms Reference and Vriend, discussed below) that 
were political hot potatoes for the Klein government. 
There was obviously some frustration in the govern-
ment with the judiciary. The courthouse episode cer-
tainly raised intriguing questions about the relationship 
between the government and the Court, even as the two 
worked together to better the delivery of justice.

Judicial Education on Social Issues
Another defining feature of Fraser’s first decade as Chief 
Justice was her singular focus on judicial education. She 
was convinced that judicial education on social issues 
should be provided for federally appointed judges. A 
year following her appointment as chief, the Canadian 
Bar Association’s Gender Equality Task Force headed 
by retired SCC justice, Bertha Wilson, issued a land-
mark report: Touchstones for Change: Equality, Diversity 

and Accountability. It laid out an action plan to promote 
equality within law societies, law schools, law firms, the 
government, and the judiciary. Fraser believed, as the 
Touchstones Report had recommended, that judicial 
education needed to extend beyond skills training and 
substantive law to embrace far more difficult and com-
plex issues affecting the way courts applied the law. 

The Touchstones Report made over two hundred sweep-
ing recommendations, and a number were directed 
to the judiciary and education. In September 1993, at 
the first Canadian Judicial Council meeting following 
the issuance of the Touchstones Report, Fraser pro-
posed the creation of a Council committee to deal with 
equality issues. With the support of Chief Justice Ed 
Bayda of Saskatchewan, the Council agreed to set up a 
Special Committee on Equality in the Courts. Fraser 
and Bayda were appointed along with Council stalwarts 
Chief Justice Dick Scott of Manitoba and Chief Justice 
Connie Glube of Nova Scotia. 

This committee was the vehicle for the Council’s ulti-
mate adoption of judicial education on social issues, 
including gender equality, racial equity, and aborigi-
nal justice. Fraser credited the reform-minded federal 
Minister of Justice Allan Rock for stressing the need for 
this education, and the federal government for provid-
ing the necessary funding to do so through the National 
Judicial Institute, the judiciary’s education arm. Fraser 
also paid tribute to the former Executive Director of the 
Council, Jeannie Thomas, an important ally in this ini-
tiative, and to Justice Douglas Campbell, whose ground-
breaking work on social context education when he 
headed up the Western Judicial Education Centre had 
pointed the way forward.  

The Council’s decision to approve social context educa-
tion for federally appointed judges was not made over-
night. Fraser recalled how it took the better part of six 
months on and off for the Special Committee to agree 
on three words to describe its scope. The three words: 
comprehensive, in-depth, and credible – and credible 
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meant credible in the eyes of the community, not only 
the judges. After Council had approved this education, 
the National Judicial Institute went on to become a 
world leader in this field.103 Frank Iacobucci, a member 
of the SCC who served on the NJI board, would later 
describe social context education as the “jewel in the 
crown” of the NJI. 

Fraser also served as chair of the Council’s Judicial 
Education Committee, a role she first took on in 1995. 
This was the first of two productive terms as chair of 
that Committee. Her view of why education on social 
issues was critical to judges was set out in numerous 
speeches: “If the judiciary is to maintain its integral role 
as part of a justice system that the public expects will 

deliver justice, then we must ensure that we ourselves 
meet justice’s highest standard104….Without informed 
education about the realities of the world in which 
judges live, it is difficult to see how we can be expected 
to judge it fairly.”105

Delivery of Justice and the  
Fraser Court: Change Picks up the Pace 
The Court’s decision making remained collegial. With 
rare exceptions, no major decision on court policy, 
whether administrative or judicial, was made without 
full consultation. According to Fraser, finding consen-
sus on some issues took years, and on others, never hap-
pened. This underlines one of the difficulties for a chief 
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justice. Chiefs have the responsibility for the adminis-
tration of the court, but in regard to other judges, they 
are caught in a paradox: wielding considerable power, 
but also having none at all. Their authority is based on 
a complex interplay of tradition, moral suasion, and the 
fact that most judges are happy to let someone else take 
care of court administration. 

Of course, the Chief Justice was not left to run things 
on her own. She emphasized it was a team effort. Other 
judges took a lively interest in the Court’s direction and 
were prepared to take up some of the burden. At the 
top of this list in the first decade were Conrad, Fruman, 
Côté, and, prior to retirement, Kerans. There was an 
established committee structure and any new issue was 
usually delegated to a committee where puisne judges 
frequently took the initiative. 

Regular Monthly Sittings for Each City 
One idea that had been considered for almost ten years – 
regular monthly sittings in each city – was finally adopted 
early in Fraser’s tenure. Starting in 1993, sittings were 
added, and the norm was for Calgary and Edmonton to 
each have one week of court each month outside of the 
summer break.106 The change of policy helped control 
the number of special sittings (urgent appeals where a 
panel was pulled together to hear it), which were becom-
ing a headache.107 It also spread out the caseload, end-
ing the periodic crunches as parties tried to get on the 
lists and avoid waiting two months for the next sitting 
in their city. 

Part of the resistance to changing sitting policy was con-
cern about collegiality, and this did change. The gather-
ing of visiting judges in a hotel room to “drink whisky and 
tell war stories” became a thing of the past as the Court 
moved into the 1990s, largely because of the changed 
sittings and assignments. The dynamic of having two or 
three judges travelling for sittings rather than half the 
Court was certainly not the same.108 Yet this older style 
of conviviality was also not all that inclusive or appropri-
ate to the changing bench, and very much reflected the 

habits of an older generation. As it turned out, collegial-
ity did not suffer, as the judges quickly found new ways 
to connect socially as well as professionally.109 

In retrospect, it seems almost comical that it took 
the Court so long to make such a logical change. But 
it showed how consensus could be difficult to achieve. 
Even with a very dynamic and determined chief justice, 
there would be much more evolution in Court processes 
in Fraser’s second decade than the first. 

Fast-Tracking Maintenance Appeals 
The Court as a whole was actively looking for ways 
to improve policy and procedures, and it found one in 
maintenance appeals. Counsel often asked for expedited 
appeals or special sittings because of the importance to 
their clients of receiving support payments. The Court, 
recognizing that delays in these appeals were negatively 
affecting families and children, was determined to fast-
track these appeals. It did so by adding them to the 
sentence appeal list. Started as a pilot project in 1992 in 
Calgary, this soon became permanent in both Calgary 
and Edmonton. In later years, the appeals would be fast-
tracked onto the regular sitting lists.

Legal Counsel: The “Game Changer” 
In the view of many judges, hiring legal counsel for the 
Court was the “game changer.” This idea was first mooted 
in 1992 following Fraser’s appointment as chief and put 
into effect in 1995.110 Fraser was concerned that the 
judges have the support services required to allow them 
to do their jobs more effectively and efficiently. Counsel 
changed the way judges dealt with appeals from begin-
ning to end. Having counsel at hand, doing research, 
providing briefs, editing, and even assisting in the ini-
tial drafting of judgments as directed by the judges, was 
instrumental in allowing the bench to keep up with the 
caseload and improving the quality of its judgments. 
It started a more fundamental shift in how the judges 
worked, moving their efforts from after, to before, the 
hearing. As a result, the Court also saw the utility of 
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other possible changes, such as assigning pre-hearing 
responsibility and time limits on oral argument. 

The main justification originally for hiring counsel 
was research assistance. Canadian judges knew that 
American appellate courts used both articling students 
and staff lawyers extensively, with each judge having one 
or even two lawyers as well as students on some courts. 
The SCC also used counsel for various functions, such 
as preparing preliminary opinions on leave applica-
tions, while each judge had three students to assist with 
research. The Court had used articling students for a 
number of years, but even in the early 1990s, there were 
only six split between Calgary and Edmonton, and they 
were shared with Queen’s Bench. While the students 
could be very useful as research assistants, any single 
judge had very limited access.

Hiring and using counsel was initially a matter of con-
siderable debate for the Court. In the United States, 
there had been criticism of the perceived influence that 
staff lawyers wielded in appellate courts, including the 
fear that they were actively shaping judgments.111 There 
was some concern that the local bar might have the 
same suspicions.112 The Court decided to keep coun-
sel on short contracts as a way of preventing any from 
becoming too influential. At first, some judges ques-
tioned the need for counsel at all, on the grounds that 
they preferred to do their own work or, more philosoph-
ically, on the basis that research should be the judge’s 
responsibility, in order to avoid unintentional biases. 
The majority, however, felt the advantages outweighed 
potential problems. 

The Court hired the first counsel in 1995 for Calgary, 
far short of the initial goal of two counsel in each city 
but nevertheless a start. The following year, one was 
hired in Edmonton, and the complement was gradually 
increased. When first retained, legal counsel prepared 
pre-hearing summaries and briefs of appeals (which has 
remained an important duty).113 As the complement of 
counsel slowly increased in each city, judges used them 

to research and brief law pre-appeal or assist with various 
aspects of drafting judgments, including editing. Some 
judges were comfortable having counsel assist in com-
posing judgments. However, the judge remained fully 
responsible, using or rejecting drafts as the judge saw fit. 
Counsel also helped with committee work. Impressed 
with their usefulness, the judges quickly affirmed the 
goal of having a counsel assigned to every regular judge. 

As several judges recalled, it created a virtuous cycle. 
The appointments in the 1990s took being a hot court 
seriously and tended to do more than simply read the 
factums. More counsel and students made the process 
more efficient, allowing judges to go even further with 
preparation. Indeed, Picard has said that the panel often 
knew an appeal better than counsel. It motivated the 
Court to reorder its approach to hearings, as the judges 
found that age-old traditions, like the oral hearing with-
out any time limits, were increasingly inefficient. 

Revising the Court’s Circulation Policy: 
A Consensus for Less Consensus 
The practice since the McGillivray days of circulating 
major judgments was further formalized in 1988 when 
the Court decided that a judgment should be reserved 
whenever a change in the law was involved, with reserves 
circulated to all judges for comment. Any judge on a 
panel could call for a reserve. If a judge off-panel strongly 
disagreed with the panel, they could also call for a con-
ference and ultimately (depending on the numbers off-
panel opposed to the point of law in a draft judgment) a 
rehearing. A reserve judgment was therefore considered 
to represent the opinion of the whole court. The central 
point of the policy was to ensure consistency and clar-
ity. Alberta was the first, or one of the first, provincial 
appellate courts to adopt such a policy. Other courts fol-
lowed, but this was not universal. Ontario, for example, 
was an exception.114

The Fraser court endorsed the “long-standing practice 
of the court” at a 1992 meeting.115 However, seven years 
on, in 1999, the Court decided to modify its policy and 
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end conferencing. Judgments would continue to be cir-
culated for comment on points of law, and the chief 
justice could still order a rehearing, but there would 
be no more conferencing. Motivations for the change 
were several. Conferencing had become a real burden. 
Meetings to discuss reserves were time-consuming. A 
few judges joked they labelled judgments that should 
have been reserved as memoranda to avoid circulation. 
More important, many judges felt the conferences were 
divisive. One judge recalled it was easy for a writer to 
feel put upon. There were rumours of heated arguments 
over contentious reserves. Others commented that the 
policy created gridlock.116 

Watering down circulation policy generated other 
debates. Some contended that the Court’s policy of 
labelling judgments and assigning value as precedent 
lost much of its rationale. But the Fraser court contin-
ued to use the time-honoured system of labelling judg-
ments as bench judgments, memoranda, or circulated 
reserves, with bench judgments in criminal sentenc-
ing having little weight as precedent. The approach 
to sentencing memoranda was always a tricky concept 
because these decisions were still considered binding on 
lower courts. In practice, many counsel and even some 
judges ignored labelling. There was also debate within 
the Court, by one or two judges, whether panels were 
bound by decisions of other panels. The Court con-
firmed in a 2000 Practice Direction endorsed by the 
Court that, with reference to reserve decisions, “lower 
courts are bound by such judgments, as is this Court.”117 
As will be seen in a 2010 decision, R v Arcand, however, 
not everyone on the Court agreed with this statement. 
Indeed, one judge challenged circulation itself, arguing 
that it was incompatible with independence. And some 
members of the bar disliked that judges not at a hearing 
might influence decisions. 

However, the benefits to circulation remained. 
Circulation represents part of the honour system that 
exists within an appeal court. It allows everyone on 
the court the opportunity to comment on points of 

law; as such, it is the trade-off for those points of law 
binding all members unless and until changed by that 
court. The circulation policy had tried to solve a quan-
dary that arose when appeal courts became larger and 
the full court never heard an appeal: was the decision 
of panel on a point of law the decision of the court, or 
just the panel? The answer in Alberta was that the deci-
sion of the panel bound the members of the whole court. 
The Court had the right to change precedent, but this 
was to be done in an orderly manner in accordance with 
the Court’s reconsideration procedures agreed to by the 
members of the Court. 

The Fraser court in its first decade saw some bigger 
changes than ever before. As always, old judges left and 
new judges came, but the generational shift well under-
way by the new century was more radical than any pre-
viously, as the Court achieved gender parity and greater 
diversity. Fraser’s ambitious agenda for greater indepen-
dence was the most significant institutional develop-
ment for the Court since the founding of the Appellate 
Division. The judges deemed more resources vital for 
the Court to continue to perform its role in a timely and 
efficient fashion, and they were proven right. Over the 
first decade of Fraser’s tenure, the Court continued to 
hear more appeals per judge than any other appellate 
court in Canada and had an enviable lack of backlogs.
The greater budgets and autonomy allowed the Court 
to pursue initiatives that later led to other equally signif-
icant changes, a subject addressed in the next chapter.

THE FRASER COURT AT LAW: 
THE FIRST DECADE

In law context is everything.

– Lord Steyn, in Regina (Daly) v Secretary of State  
for the Home Department (2001)118

When Catherine Fraser became Chief Justice, the 
Charter had been in force for ten years. In Alberta, the 
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judges of the McGillivray and Laycraft court, many 
of whom remained in the first part of Fraser’s tenure, 
had done a remarkable job dealing with the Charter. In 
the 1990s, however, more challenging Charter litigation 
arrived, and the courts increasingly had to adjudicate 
legal questions with difficult social ramifications, such 
as the nature of equality. 

This required that judges enter into more challenging 
territory. Arguably, Fraser belonged to a new generation 
of judges coming in the wake of the Charter’s first decade, 
more comfortable with the expanded powers of judicial 
review and open to context-driven, even policy-laden, 
legal analysis and decision making. The demands of 
Charter litigation had done much to reinforce chang-
ing attitudes and approaches to jurisprudence, whether 

Charter-derived or otherwise. At the same time, the 
Court was also conservative in many respects, conscious 
of and sometimes sympathetic to the criticisms of judi-
cial activism common in the 1990s. Three judgments of 
the Court were examples of this change and also the 
dynamic between the new and the old: the Firearms 
Reference, a major constitutional reference case; Vriend v 
Alberta, a landmark s. 15 Charter case; and R v Ewanchuk, 
a sexual assault case very influential to this day. 

Changes in the outlook and approach of judges can also 
be linked to another theme of this chapter, the impact 
of female jurists. There was at least some correlation 
between the more diverse and atypical backgrounds 
of the wave of female appointees to the Alberta appel-
late bench and what might be called “post-Charter” 
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judges. The question posed earlier 
was whether women judges make 
a difference. Ewanchuk, which is 
particularly suited to this inquiry, 
also achieved widespread notori-
ety because of a subsequent public 
dispute between Justice McClung 
and Justice L’Heureux-Dubé of 
the SCC. But even this dispute 
throws some light on the question 
of how the perspective of a female 
judge might differ on certain legal 
issues from that of her male col-
leagues, as with some other areas 
in the Court’s jurisprudence which 
directly affected the lives of women 
and children.

Fraser the Jurist
As befitted the traditional role of 
the chief justice, Fraser was a leader 
in the Court’s jurisprudence and 
well equipped for the role. She was 
frequently described by her col-
leagues as “brilliant,” a “first-rate 
legal mind” with an unparalleled 
ability to quickly absorb an appeal 
and grasp the key issues, combined 
with an astounding recall of the 
record. She sometimes confounded 
counsel with exact quotes from 
factums during argument.119 Many 
counsel also discovered, usually the 
hard way, that if there was a weak-
ness to be found in their argument, 
Fraser would find it. 

Fraser was exceptionally thorough 
in her judicial writing, consider-
ing a massive amount of case law, 
authorities, and secondary sources 
in her major decisions, sometimes 

plunging into long historical anal-
ysis of the development of the law. 
As one colleague said, “She leaves 
no stone unturned, and finds new 
stones to turn over.” It was put to 
good service: Fraser wrote impres-
sive judgments, clear and logical, 
precisely reasoned, sometimes as 
much a treatise as a decision. 

Not surprisingly, one of Fraser’s 
qualities was also an incredible 
appetite for work. Like her prede-
cessor, Fraser took her share of sit-
tings and writing duties as much 
as possible, despite the ever more 
onerous administrative duties of her 
office. She usually sat on the larger 
panels, which in the long-standing 
practice of the Court were convened 
for references, guideline judgments, 
and other appeals deemed particu-
larly important. By her own admis-
sion, it was a killing pace, which 
Fraser has somehow managed to 
sustain for more than twenty years. 
Stories abound from colleagues of 
coming into the office to be greeted 
by a string of emails from the Chief 
Justice with drafts, comments, or 
queries that had arrived in the small 
hours of the night. Even among a 
group of dedicated and hard-work-
ing judges – she wasn’t the only one 
to burn the midnight oil – Fraser 
stood out. 

Apart from her decisions, Fraser’s 
many speeches and papers provided 
considerable insight into her judicial 
philosophy, which can be described 
as embracing modern appellate 

judging. In Canadian terms, she 
might be called a “post-Charter” 
judge – incorporating the broaden-
ing of judicial perspectives, largely 
brought about with the Charter, into 
her jurisprudence. Fraser was blunt 
in her assessment that common law 
judges, despite protestations to the 
contrary, always had a significant 
law-making role, one where con-
siderations of public policy played 
a part.120 The Charter had simply 
made this more explicit. The Chief 
Justice was clearly comfortable with 
the new demands the Charter had 
placed on the judiciary as consti-
tutional watchdogs and sometimes 
arbitrators between competing 
social values. She saw this as a pos-
itive development for Canadian 
society, though entailing great 
responsibility for the judiciary.121 

Fraser was also a great defender 
of equality rights, and s. 15 of the 
Charter, as the logical vehicle for 
such rights, entered into much of 
her jurisprudence. She put it this 
way: “Inequality is injustice. It’s just 
that simple.”122 She endorsed, when 
required, substantive equality, a 
context-based analysis of discrim-
ination emphasizing social, eco-
nomic, and political relationships 
that had been approved by the SCC 
in Andrews v. Law Society of British 
Columbia.123 This approach stands in 
contrast to formal equality, in which 
everyone is treated exactly the same 
all the time, a theory that had pre-
viously dominated legal thought.124 
Formal equality was criticized 



357

for allowing or even perpetrat-
ing inequality or discrimination 
because it assumed a level playing 
field existed for all individuals in 
society. Substantive equality recog-
nized that sameness of treatment is 
not necessarily equality; as the SCC 
stated, “for the accommodation of 
differences, which is the essence of 
true equality, it will frequently be 
necessary to make distinctions.”125 
In Fraser’s comments on s. 15 and 
equality, gender considerations were 
clearly in her mind, and it is not a 
stretch to say that Fraser brought 
a feminist sensibility to her legal 
thought.

Philosophical Approach 
of the Court
Substantive equality is a convenient 
departure for discussing what can 
be described as a split in the Fraser 
court. Although Fraser presented 
the clearest philosophy, other judges 
obviously shared many of the same 
views – Paperny, Russell, Fruman, 
Hunt, and Picard immediately 
spring to mind, as well as Conrad 
and Berger in their own very idio-
syncratic fashion. These judges fol-
lowed very much in the path of their 
Chief Justice in their embrace of a 
post-Charter sensibility. 

Other judges were perhaps more 
conservative, and Buzz McClung 
emerged as a foil. Articulating his 
reservations with the “new” style 
of judging, especially the danger, 
as he saw it, of judges moving into 
the realm of legislatures, McClung 

called for a return to legislative def-
erence. To some degree, there was a 
correspondence with age and gen-
der. The classical liberal individual-
ism that strongly characterized the 
Court through the 1980s was still 
present, especially as many judges 
who joined the Court then, and 
belonged to that generation, were 
still sitting. For some, the move 
towards a more equality-based 
approach to certain legal issues, 
especially those involving a conflict 
between an accused’s civil liberties 
and equality rights for others, ran 
counter to their predilections. 

However, great caution must be 
used in making these generaliza-
tions. Roger Kerans, for instance, 
belonged to that earlier generation 
but was in many respects a judge 
very much in the “newer” mould – 
in sum, something of a transitional 
figure. Conrad demonstrated a very 
libertarian viewpoint in the Firearms 
Reference discussed below but could 
also comfortably invoke policy and 
refer to outside studies in her argu-
ment in a way many judges previ-
ously would have found unthinkable. 
Hunt may be characterized as a pro-
gressive thinker, but by her own tes-
timony believed in incrementalism 
in developing the law. Côté, to use 
another example, was a very intel-
ligent and thoughtful judge who 
seemed impossible to pigeon-hole in 
terms of judicial outlook and would 
probably dismiss the utility of doing 
so. All this said, a dividing line may 
usefully be drawn between judges 

who were more equality-based in 
their approach to the law and those 
who favoured a more civil liberties–
based or civil libertarian approach.

Unlike some appellate jurists, the 
Alberta judges almost universally 
avoided extraneous analysis, stick-
ing to what was necessary to decide 
the particular appeal. The main 
philosophical consideration driving 
many in the Court was to provide 
certainty in the law. Willis O’Leary 
saw it this way: “Most of us thought 
we were there to hear the litigants 
and give them the best decision.” 
Others agreed but added that some 
cases were about more than the lit-
igants, since the Court had to set-
tle the law for millions of Albertans. 
Thus, when the Court was in its 
law-making role, the big picture was 
of critical importance. In law-mak-
ing cases with manifest policy con-
siderations, the Court expected 
counsel to provide all relevant mate-
rials, including legislative history, 
academic articles, and comparative 
law. Even then, the Court exercised 
great restraint in not going beyond 
the core legal issues. As Hunt said: 
“My assumption is that anything we 
say will be used against us – or at 
least used.”126 

As always, the Court’s main func-
tion was error correction, with 
opportunities to set the law in new 
directions being more limited. But 
when those opportunities arose, the 
Court invariably took up the chal-
lenge. The Fraser court was perhaps 
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best described as a combination of the “incremental-
ist,” moving the law along carefully when necessary, and 
“innovative,” revisiting old issues through a new Charter-
based lens and making bold decisions when called for.

Law and Order: A Women’s Perspective?
Domestic and sexual violence was one area where a num-
ber of judges on the Court felt a woman’s perspective 
made a difference. These were pressing social issues 
in the 1990s, and while they had received considerable 
attention from legislatures and courts, historically they 
were areas where women had suffered bias in the justice 
system.127 The jurisprudence of the Fraser court marked 
a shift towards a more equality-based approach. The 
Court emphasized deterrence on matters like spousal 
abuse, child abuse, and sexual assault. The question was 
whether this was a matter of the changing gender com-
position of the Court, a more modern judicial outlook 
sensitive to social conditions, the Court’s traditional law 
and order orientation, or, as is likely, a combination of 
all three. 

The Fraser court took a stance strongly favouring deter-
rence in sentencing for domestic violence. Typical was 
McFadyen’s statement in a bench judgment: “This court 
has repeatedly indicated that spousal violence will not 
be tolerated.”128 In 1994, David McDonald’s guide-
line sentence decision, R v Brown, set out for the first 
time the Court’s guidelines for sentencing for domestic 
assaults. Henceforth, spousal assaults were to be treated 
the same as an assault between strangers.129 Brown also 
put to rest the persistent idea that because the victim 
was a spouse, sentence should be mitigated. The Court 
said in no uncertain terms that this was an aggravating, 
not mitigating, factor. The Court saw it as a breach of 
trust and an abuse of power, as women (the victim typi-
cally being female) were generally in a position of vulner-
ability or dependency in abusive relationships. General 
and specific deterrence were the most important sen-
tencing factors, along with denunciation, and the Court 
advocated zero tolerance. 

Hetherington, too, was outspoken in providing guid-
ance on sentencing with spousal assault, and did not hes-
itate to correct outdated judicial attitudes. As she put 
it in R v Ollenberger: “I can think of no reason why the 
courts should wait until a wife or companion has been 
repeatedly assaulted to move to deterrent sentencing.”130 
The trial judge had implied that marital discord and the 
victim’s suspected infidelity was a form of provocation. 
Hetherington stated in response: “Mrs. Ollenberger did 
not provoke the assault, nor did she do anything that 
justified it. Even if she had been unfaithful, a fact never 
established, her husband would not have been justified 
in assaulting her.”131 Hetherington’s remark was a clear 
message to trial judges not to be led astray by outdated 
assumptions about provocation. 

Hetherington was not alone. In R v Kuznetsov, Fraser, 
sitting with Queen’s Bench justices Bielby and Cairns, 
made the point that the victim’s desire to reunite with an 
abusive partner was not a mitigating factor for sentence: 
an “individual’s desire to reconcile cannot be allowed to 
override society’s interest in controlling and condemn-
ing wife abuse.”132 The panel also reprimanded the trial 
judge for not following Brown and Ollenberger and thus 
failing to treat a spousal assault seriously: “Indeed, we 
are bound to say that we were disturbed by the tone of 
his comments which may, if repeated, prompt further 
futile appeals.”133 

The Fraser court addressed child sexual abuse in a sim-
ilar fashion. To some extent, it was following earlier 
developments. In the early 1980s, the Court had dealt 
with child physical abuse sternly. The 1988 sentence 
judgment of R v Sandercock134 had set guidelines for sex-
ual assault on adult victims, and a number of subsequent 
judgments in child sexual abuse had applied the same 
principles. However, there had also been some contra-
dictory Court decisions. The Court felt it necessary to 
settle the law in sentencing those convicted of sexual 
abuse of children.135 Building on Sandercock, the Court 
issued R v S (WB) in 1992.136 This guideline sentencing 
judgment, written by David McDonald, exhaustively 
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canvassed recent developments in child sexual abuse 
cases and set a starting point of four years for a single 
major sexual assault. The message was obvious: sex-
ual offences involving children were serious offences 
and would attract serious jail time. Two reasons stood 
out. The Court found that these offences involved a 
high degree of moral culpability since the child victims 
were essentially defenceless. And the Court noted that 
child sexual abuse often had devastating lifelong conse-
quences for the victims. 

The Alberta appellate court was a national leader in 
reflecting society’s growing concern about domestic and 
sexual violence. It is difficult to say to what degree the 
Court’s strongly deterrent stance on spousal assault and 
child sexual assault was a direct result of the gender bal-
ance on the Court. A panel of male judges had decided 
the Brown appeal and S (WB). Yet the fact that both 
were circulated reserves reviewed by all members of the 
Court suggests that the female judges on the Court had 
significant input into these decisions. Further, the Chief 
Justice, Hetherington, and McFadyen were all promi-
nent in determining the Court’s stance on domestic vio-
lence. The first generation of women judges helped bring 
the problem forward, and probably ensured it would be 
given proper treatment. On sexual violence, Fraser, in 
her dissenting judgment in R v Ewanchuk (discussed 
below), showed a perspective that owed something to 
being a woman. Certainly, colleagues on the Court 
– some from the perspective of their previous lives as 
counsel and trial judges – felt that Fraser provided a 
great deal of leadership on the issue of sexual violence, 
leadership that was felt outside Alberta as well.

Family Law: The Court Takes the Lead in Child Support
Family law was another area where the presence of more 
female judges might be expected to have noticeably 
impacted the Court’s jurisprudence. The connection 
between divorce, single parent households, and child 
poverty became a major social concern in the 1990s. The 
federal government passed a new Divorce Act in 1985, 
which introduced no-fault grounds for divorces. Under 

the Act, judges continued to have considerable discre-
tion in setting spousal and child support payments. This 
discretion was identified as the cause of an endemic, 
systemic problem: inadequate support awards and con-
sequent struggles for custodial households. Custodial 
households, overwhelmingly headed by women, tended 
to suffer a substantial drop in income after divorce, in 
part because of disparities in salaries for working women. 
For less advantaged families, the loss of the financial 
advantages of a single household was more critical, but 
for families with higher incomes, the culprit was often 
inadequate support awards, inadequate enforcement of 
awards, or both. 

The Court addressed the child support issue head-on in 
Levesque v Levesque in 1994.137 The basic legal problem was 
how to effectively divide up child support in cases where 
there was no spousal support involved and one parent 
had custody of the children. In recognition of the seri-
ousness of the issue, Chief Justice Fraser originally con-
vened an unusually large seven-judge panel.138 Ultimately 
sitting five, including Fraser and Hetherington, the 
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Court invited counsel to consider 
a number of questions about the 
issues around child support and 
make submissions to give the Court 
required contextual information for 
its law-making analysis.139

The judgment was indicative of 
the Fraser court’s willingness to 
more openly consider policy impli-
cations and the law’s impact on 
a crucial social issue. In tackling 
this issue, the Court demonstrated 
great awareness of the realities of 
divorce and single parenthood. In 
the Court’s view, there were sev-
eral potential causes for inadequate 
awards, but one was the lack of 
understanding of many judges of the 
real costs of child care. The Court 
made no bones about the need for 
a guideline judgment, on the basis 
that the Divorce Act did not ade-
quately instruct judges on the 
principles for determining proper 
support payments. Levesque adopted 
the “guideline” approach the Court 
used in criminal sentencing and for 
the same reason: to minimize the 
pitfalls in uncontrolled judicial dis-
cretion. The idea was to provide 
judges with guidance but not dic-
tate outcomes. “We do not demand 
uniformity of result, because every 
case is at least a little different from 
every other case. But justice requires 
uniformity of approach.”140

The Court’s starting point was the 
well-accepted tenet that the welfare 
and well-being of children was the 
chief concern and divorcing parents 

should make sacrifices towards this 
end.141 Great emphasis was put on 
the latter, the Court stating: “If 
living apart increases costs, these 
should be absorbed by the parents, 
not the child. If the cost of living of 
the spouses increases because they 
live apart, and the standard of liv-
ing for that reason must be reduced, 
the standard of living of the parents 
should diminish before that of the 
child.”142 This included the possibil-
ity that the adequate support of the 
children might lead to a better qual-
ity of life for the custodial parent 
than the non-custodial. 

Although the language was largely 
gender-neutral, it was clear the 
Court was concerned about cases 
in which the non-custodial parent, 
usually the father, ended up with a 
higher standard of living than the 
children. The Court instructed 
that reductions in support obliga-
tions for the non-custodial parent 
should only happen in very clear 
cases of need:

The parent who invokes poverty as 
a reason to adjust an award should 
be prepared to make the fullest 
disclosure, and show how there is 
no unavoidable expense. A newly 
divorced noncustodial parent, for 
example, has no right to the lifestyle 
of unmarried friends. One does not 
begin the count for the children after 
first securing the car, the stereo, and 
the like.143

The same emphasis was true of 
Levesque’s five-step framework for 
calculating income. The Court laid 
down a broad approach that included 
assets, ability to earn income, and 
future income, emphasizing earn-
ing potential over reported income 
to guard against parents unfairly 
diminishing their child support 
payments. The Court’s approach 
addressed long-standing inequities, 
namely, non-custodial fathers his-
torically not paying sufficient funds 
for child support. In doing so, it 
indirectly recognized that these 
inequities were attributable in part 
to the judiciary’s own failure to set 
adequate child support amounts. 
Levesque was noteworthy in coming 
to grips so overtly with a social prob-
lem through developing the law. 
Although framed around properly 
supporting children, the decision 
indicated a strong awareness of the 
disparity that affected women, and 
it is hard not to conclude this was at 
least in part a result of a female chief 
justice very much alive to equality 
and gender issues.144 

It might seem ironic that the deci-
sion had a short shelf life. Only three 
years later, in 1997, the federal gov-
ernment radically amended the sup-
port provisions of the Divorce Act 
and instituted tabular calculations 
based on income, greatly reducing 
judicial discretion. But others saw 
this as an example of the powerful 
influence the Court’s judgment had 
across Canada. Child support prior 
to this time had frequently been 
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paltry. Levesque laid out a far more 
equitable approach to child sup-
port, one connected to the reality of 
life for many parents. It would have 
been unthinkable for custodial par-
ents elsewhere in Canada not to have 
benefited from a similar approach. 

Rather than leaving reforms to the 
uncertainties of courts in other 
jurisdictions, the federal govern-
ment stepped in with reforms that 
reflected the Court’s thinking in 
Levesque. That could be seen in the 
approach of the new child support 
guidelines, which emphasized gross 
income, as had Levesque, as a start-
ing point in determining support 
obligations. It could also be seen in 
the restrictions on judicial discre-
tion. While the Court had eschewed 
rigid numbers, it had set out per-
centages to be used as a litmus test 
for reasonableness of awards. The 
federal government took this fur-
ther, setting out defined numbers. 
The Court’s thinking was also evi-
dent in the actual amounts set out in 
the tables, which raised the bar for 
child support in most other prov-
inces across Canada.145

Ironically, another Court judg-
ment regarding the new child sup-
port guidelines demonstrated, once 
again, how difficult it is to make 
assumptions about gender and legal 
perspective. The two main issues 
in Hunt v Smolis-Hunt involved the 
point at which, under the 1997 fed-
eral Child Support Guidelines, awards 
could be retroactively dated.146 

The majority, Berger and Wittmann, 
agreed with the trial judge that child 
support could be made retroactive to 
the point of separation in a divorce 
action, rather than from the start of 
proceedings and an interim order of 
support. They found that although 
not explicitly allowed in the statute, 
a “liberal reading” of the intent of 
the Guidelines and the inherent equi-
table powers of the courts justified 
such awards. However, they then 
arguably undid the benefits of their 
liberal interpretation by adopting 
a narrow interpretation of the sec-
tion in the guidelines dealing with 
imputing income to a parent for cal-
culating support payments. This was 
the far more significant issue given 
its potential impact on the right to 
claim child support. 

The section allowed judges to go 
beyond actual income reported by 
a parent and inquire into potential 
income, in order to defeat a strat-
egy of deliberate under-employ-
ment to lower support awards. The 
majority decided it was permissible 
for a non-custodial parent – typ-
ically the father – to change jobs 
even if it reduced income, noting 
that career changes with negative 
economic consequences happened 
within intact families all the time. 
In essence, they argued there had to 
be some limit to judicial power. The 
standard they required the non-cus-
todial parent to establish – specific 
intent to avoid child support – was 
high and difficult to prove. From 
that point, many Queen’s Bench 

judges declined to rely on the sec-
tion, choosing instead to use cir-
cumstantial evidence to attribute 
income at a more rational level, 
rather than imputing it. 

Picard in dissent came to the oppo-
site conclusions, deciding there 
was no ambiguity in the statutory 
language and retroactive awards 
were not permitted. However, she 
favoured the trial judge having 
the discretion in regard to career 
changes, income, and support obli-
gations. It might seem surprising 
that Picard would disagree on the 
first point. She agreed with her col-
leagues that retroactive support 
was a good thing but thought the 
Guidelines simply could not support 
the majority’s interpretation. Good 
policy took a back seat to what she 
saw as an unambiguous law. But 
on the second issue, Picard took a 
much different approach. The deci-
sion demonstrated how difficult it 
can be to point to a legal conclusion 
and connect it easily to the gen-
der of a judge. In this decision, the 
judges were essentially on the same 
page at least on the merit in being 
able to claim back child support, 
but their interpretation of the law 
led to differing results which, while 
not correlating to gender on the first 
issue, might well be seen as doing so 
on the second.

As a postscript to this, Paperny later 
wrote a leading judgment (for herself, 
Fraser, and Côté) dealing with retro-
active child support, DBS v. SRG.147 
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She found that since a parent’s obli-
gation to support a child begins at 
the birth of the child, the parent has 
a continuing obligation to pay what 
is appropriate for the child’s care. 
Therefore, if that parent’s income 
increases, then a custodial parent’s 
claim for increased child support 
should in most circumstances go 
back to the date of that change and 
not when a court application was 
filed. Paperny understood it would 
otherwise be unfair to children, as 
circumstances might have prevented 
the custodial parent from taking 
legal action, including lack of fund-
ing or lack of disclosure. Moreover, 
Paperny emphasized that the child’s 
rights were not for a parent to waive 
or bargain away. The SCC overruled 
the Court in a split 4–3 decision. 
While it agreed that a parent could 
sue for retroactive maintenance, 
it limited how far back a custodial 
parent could go in claiming child 
maintenance. Barring blameworthy 
conduct by the custodial parent, the 
SCC set that limit at three years.148 

At the very least, having a chief 
justice who had an abiding inter-
est in equality issues influenced the 
Court’s approach to the issues dis-
cussed above, and it seems a reason-
able supposition that the presence 
of other female judges and their per-
spective reinforced this. However, 
to some extent, this may also have 
been related to their relative youth-
fulness as part of a generation who 
were educated and started their 
careers as legal modernism gathered 

WOMEN’S RIGHTS DEMONSTRATION IN FRONT OF THE CALGARY COURTHOUSE, 1981. GLENBOW ARCHIVES, NA-2864-44414-9A.
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momentum in Canada. Three major and controversial 
decisions of the Court further demonstrated this. 

Reference Re Firearms Act (Canada): 
Guns and Division of Powers
Bill C-68, the Firearms Act, was given royal assent on 
December 5, 1995, the grim anniversary of the mur-
der of fourteen female students at Montreal’s École 
Polytechnique in 1989.149 Motivated by the widespread 
outrage after the shootings, the federal government 
introduced the Firearms Act. Bill C-68 was the lat-
est in a long line of federal statutes regulating guns 
under the Criminal Code.150 The first regulation of long 
guns occurred in 1979 when an amendment required a 
Firearms Acquisition Certificate (FAC) to purchase any 
firearm but otherwise placed no restrictions on rifles 
and shotguns. 

Bill C-68 introduced a new approach to gun control. 
Rather than amending the Criminal Code, the Firearms 
Act created a comprehensive licensing and registration 
regime for all Canadian firearms, including rifles and 
shotguns – the so-called “long guns” – previously exempt 
from most gun control measures. The licensing require-
ment expanded on the FAC by mandating a licence to 
possess as well as acquire a firearm. Every individual 
firearm had to be registered, including long guns. Non-
compliance penalties could include jail time. From the 
beginning, Bill C-68 was controversial. Nowhere was 
opposition stronger than in Alberta. High rates of gun 
ownership, strong identification with rural values, and 
antipathy for the federal Liberals created a vocal outcry, 
especially about the long gun registry. The provincial 
government decided to challenge the constitutionality 
of the Act and submitted a reference to the Court. 

The reference was the first major constitutional case 
for the Fraser court. The Chief Justice set up a panel of 
five, including herself, to consider the reference, which 
challenged Bill C-68 on the basis of division of powers. 
The issue was whether the Firearms Act was ultra vires 

Parliament because it violated the province’s power 
to regulate property and civil rights under s. 92 (13) of 
the Constitution Act, 1867. Although regulatory schemes 
could be considered criminal law, setting up a separate 
regulatory statute muddied the constitutional waters. 
Alberta and other intervening provinces argued that 
rifles and shotguns were generally owned by law-abid-
ing individuals for legitimate utilitarian and recreational 
purposes. Since existing criminal law already provided 
sanctions for the misuse of firearms, the licensing and 
registration provisions of the Act infringed on regula-
tion of property, a provincial matter. The federal gov-
ernment argued that the Act, like previous gun control 
legislation, fell within its criminal law power under s. 
91(27) of the Constitution Act.

The Court upheld Bill C-68 as within Parliament’s 
jurisdiction. The constitutional argument has been 
called straightforward, but the decision was import-
ant for what it revealed about the Court.151 The Chief 
Justice, as part of the majority, and Justice Conrad in 
dissent, demonstrated several elements characteristic of 
the Fraser court in its first decade. Unlike the division 
of powers cases from the 1970s, the Firearms Reference 
thrust policy considerations forward much more con-
spicuously, and demonstrated the higher level of com-
fort with incorporating such analysis into a judicial 
decision. Yet Conrad’s dissent could have come from the 
McGillivray or Laycraft court, aligned as it was towards 
provincial rights and informed by a libertarian outlook. 

As Fraser pointed out in her exhaustive lead judgment, 
at the heart of the difference between the federal and 
provincial positions were two different conceptions of 
ordinary firearms. As her opening paragraph stated:

Guns preserve lives; guns employ people; guns are used 
for legitimate recreational pursuits; and guns are the tools 
of some trades. At the same time, guns intimidate; guns 
maim; and guns kill. It is precisely because of this paradox 
– that guns are used for good as well as evil – that con-
troversy surrounds government efforts at gun control.152 

PHOTO COURTESY DREAMSTIME.
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In Fraser’s view, however, while guns could be tools, the 
ease with which a gun could be misused made it differ-
ent from other property and put the regulation of fire-
arms squarely into the realm of public safety and under 
the federal government’s criminal law power:  

[A]ll property is not a dangerous weapon. But all guns 
are…Unlike other tools or objects in our society which 
can, if misused, cause death, firearms almost universally 
have as their purpose the function of killing, maiming or 
intimidating other living creatures.153

The province argued that the law was a case of colour-
ability, as demonstrated by its likely outcome. Since 
criminals would ignore licensing and registration, the 
Act only targeted the law-abiding and therefore was 
not really about crime control or public safety but con-
trolling property. Fraser dryly noted that the reality of 
gun crimes and accidents in Canada often involved the 
previously law-abiding, especially in cases of domestic 
violence. Fraser held that the province was essentially 
using the wrong measure. In her view, the practical 
effect of the Firearms Act was irrelevant – and specu-
lative. The intent was clear: increasing public safety. 
Whether it succeeded in doing so was not within the 
domain of the courts; the case was about division of 
powers, not efficacy of legislation. She noted that two 
recent SCC decisions, RJR-Macdonald v Canada and R 
v Hydro-Quebec, had found that the federal criminal law 
power included preventive measures to enhance pub-
lic safety, and this was precisely what the Firearms Act 
sought to do.154 Fraser concluded there was a clear, logi-
cal connection between crime control and public safety 
and controlling the availability of firearms. 

In her analysis, Fraser also linked gun control with 
equality rights, demonstrating how she took a 
wide-ranging look at the issues and made broad policy 
considerations part of her analysis in interpreting the 
scope of Parliament’s preventive criminal law power: 

Though gun control affects all Canadians, the point has 
been made that women tend to experience guns and 
gun possession differently from men…Focussing almost 
exclusively on property rights concentrates primarily on 
the owners and possessors of ordinary firearms. But 
equally important is the perspective of those put at risk 
by guns.155

Like Fraser’s judgment, Conrad’s dissent largely went 
down a well-trodden constitutional path, but staking 
out the “provincial rights” position. As Conrad put it, in 
a dramatic introduction that echoed Fraser’s:

Misuse of ordinary firearms, like misuse of all firearms, 
is dangerous. But to focus on the danger of guns misap-
prehends the real issue of this Reference. Whatever the 
power of long guns, it pales in comparison to the untram-
melled power of the federal government to arbitrarily take 
over the field of regulation of firearms in this country, 
thereby ignoring the division of federal and provincial pow-
ers enshrined in the Constitution.156

Conrad concluded the Firearms Act was colourable. Its 
true intent was regulation of guns, dressed up as crime 
control and public safety, and was “so broad and all-en-
compassing as to be, in pith and substance, property 
and civil rights.”157 Conrad agreed with Alberta that the 
potential effectiveness of the registry should be consid-
ered in deciding its constitutionality. In her view, there 
was no real nexus between the regulations under the 
Act and valid criminal law and public safety concerns. 
Criminals were never going to participate in licensing 
and registration, nor would this necessarily prevent mis-
use of a firearm by a previously law-abiding, legitimate 
owner. Therefore, the only criminal behaviour being 
controlled was essentially created by the Act – not get-
ting a licence or registering a long gun. Because of the 
otherwise tenuous connection to crime control, Conrad 
concluded that the impugned provisions of the Act 
failed the usual constitutional tests and interfered with 
the province’s jurisdiction over property and civil rights. 

OPPONENTS OF FEDERAL FIREARM REGISTRY PROTEST ON PARLIAMENT HILL, 1998. CANADIAN PRESS/TOM HANSON.
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Conrad’s dissent harkened back to the division of pow-
ers cases in the 1970s, defending provincial rights and 
resisting the use of the criminal law power to expand 
federal jurisdiction. As she put it: “The trick is to ensure 
that the life afforded the criminal law power is not the 
death of federalism.”158 Like the Chief Justice, Conrad 
also made a connection to equality rights, but not from 
the perspective of victims of crime. In her view, the Act 
violated equality rights because all gun owners were 
treated the same even though the use and utility of long 
guns varied widely, and some people, such as aborigi-
nals, would be more affected. As she wrote: “Firearm 
regulation that is safe for urban Canadians may be 
unsafe for rural Canadians…Allowing decisions to be 
made at the local level serves to enhance the respect 
and tolerance for different societal values in this coun-
try and allows local needs and conditions to shape and 
structure a regime for the safe use of firearms informed 
by those values.”159

Conrad’s emphasis throughout her decision on the util-
ity of firearms for rural dwellers did seem to slide from 
analyzing the Act’s purpose to simply attacking its effi-
cacy and fairness. Fraser, too, was seen as being drawn 
into defending the potential effectiveness of the leg-
islation, despite her express statement that assessing 
the efficacy of the legislation was not the role of the 
courts.160 In the view of one commentator: “Their dis-
agreement is primarily the product of sharply discrepant 
perceptions as to the purpose and effect of the particu-
lar legislative scheme; and those differing perceptions 
are probably rooted, despite disclaimers on both sides, 
in the judges’ personal views about the desirability of 
gun control legislation.”161 

While concurring with the Chief Justice, Berger wrote: 

The intense public debate on the issue of gun control has 
been dominated by a pre-occupation with that which is 
thought to be the core question: “Are ordinary firearms 
inherently dangerous?”…Declarations of inherent dan-
gerousness echo the rallying cry of those constituencies 

who either ignore or fail to fully understand the legislative 
choice. Such declarations, in any event, are unnecessary 
to a dispassionate assessment of the competing consti-
tutional arguments.”162 

Hetherington, while showing sympathy for Conrad’s 
views, also concurred with the Chief. Like Berger, she 
saw the central legal point as relatively straightforward. 

The criticism of Fraser and Conrad might be taken as a 
warning of the perils of policy in judicial decision mak-
ing. Conrad, however, made the argument that consider-
ing the real effects was necessary to truly apprehend the 
purpose of the legislation. Fraser maintained that doing 
so was unnecessary in deciding the division of powers 
issue, but her analysis may show how difficult that is, or 
that a richer, more contextual approach may be more 
readily misinterpreted by some. Certainly, Fraser’s deci-
sion was a good example of her jurisprudence – a thor-
ough canvassing of legislative and legal history behind 
the issue, creating a broad and deep context for a more 
focused interpretation of the law. Her judgment was 
instructive, taking the reader through the historical 
background of gun control in Canada and the consti-
tutional principles used in analyzing a division of pow-
ers cases. One critic conceded that Fraser’s decision was 
“informative and insightful, and could well become a 
locus classicus on the subject.”163 

Perhaps emboldened by Conrad’s dissent (with which 
Irving concurred), Alberta appealed to the SCC, which, 
in a concise judgment, essentially summarized and 
agreed with the key points in Fraser’s analysis. Despite 
the intense controversy over the Act’s content, as pub-
lic law it was not very contentious. Fraser and Conrad’s 
decisions were, however, examples of the very contextual 
analysis of their generation of judges. Conrad’s dissent 
also demonstrated the robustness in the Alberta judi-
ciary of classical liberal individualism, if not libertari-
anism, and protection of provincial powers in Canada’s 
federal arrangements – a blend of old and new. 

DELVIN VRIEND (RIGHT) AND PARTNER ANDREW GAGNON KISS AT EDMONTON RALLY, 1998. CANADIAN PRESS/KEVIN FRAYER.
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As a postscript, the SCC decision did not end the debates 
and disagreements about the long gun registry. They 
continued for years. Eventually, concerns about the effi-
cacy and cost of the long gun registry, along with ideo-
logical disagreement by the governing Conservatives 
with the registry, led to Parliament’s repealing the chal-
lenged legislation in 2012, seventeen years after it had 
been passed. 

Vriend v Alberta: Equal Rights for  
Gays and Lesbians Come to Alberta 
The 1990s might be considered act two for the Charter. 
In the first act, much of the Charter litigation involved 
“classic” civil liberties. Some of these decisions were 
controversial, but also familiar ground. But the second 
act required Canada’s judiciary to consider the right to 
equality, territory more contentious because it poten-
tially affected entrenched interests and challenged 
deeply held beliefs by some. Section 15(1) of the Charter, 
which came into effect in 1985, proclaimed:

Every individual is equal before and under the law and 
has the right to the equal protection and equal benefit of 
the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability.164

Litigation invoking s. 15 became headline news in the 
1990s as historically marginalized groups in Canadian 
society used the Charter to end or redress discrimina-
tion. This litigation was part of a larger debate on the 
nature of equality and how it was best achieved. Vriend v 
Alberta, which dealt with the rights of gays and lesbians, 
was the major s. 15 decision to come from Alberta. Given 
the Chief Justice’s view on equality rights, the major-
ity decision represented a retrenchment. The difference 
between the majority and minority decisions, and ulti-
mately between the Alberta Court and the SCC, high-
lighted two different ideas of equality, different judicial 
approaches to the Charter, and different views on judicial 
deference to the legislature. 

The facts in Vriend were simple. A young gay man, 
Delwin Vriend, was fired from his position at King’s 
College, a private Christian school in Edmonton. The 
college’s hiring policy did not allow homosexual employ-
ees on religious grounds. Vriend complained to the 
Alberta Human Rights Commission, but sexual orien-
tation was not a specified ground of discrimination in 
the province’s Individual Rights Protection Act (IRPA).165 
The commission concluded it had no jurisdiction. 
Vriend then applied to Queen’s Bench for a declaration 
that IRPA violated s. 15(1) of the Charter. Justice Anne 
Russell granted the application. Taking judicial notice of 
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historic and contemporary discrimination against gays 
and lesbians, Russell held that sexual orientation was 
analogous to grounds of discrimination listed in s. 15 
of the Charter.166 By not including sexual orientation, 
IRPA infringed the Charter. As a remedy, she directed 
that sexual orientation should be “read in,” that is added, 
to IRPA, a remedy available under s. 32 of the Charter. 
Russell’s decision was controversial and immediately 
criticized as “judicial activism.”

McClung, O’Leary, and Hunt considered Alberta’s 
appeal. Before it was heard, the SCC issued three deci-
sions, “the trilogy,” settling two points important in 
Vriend. 167 The first was that it was appropriate to take 
judicial notice that homosexuals were a distinct group 
who suffered discrimination because of their sexual 
orientation. The second was that sexual orientation 
should be considered an analogous ground for purposes 
of s. 15(1). 

McClung and O’Leary allowed the appeal. In separate 
judgments, they concluded there was no Charter vio-
lation if IRPA did not include sexual orientation as a 
ground of discrimination. The essence of their position 
was that IRPA treated heterosexuals and homosexuals 
equally. By this, they meant that whatever someone’s sex-
ual orientation, they had recourse to the commission if 
they were discriminated against on the grounds the Act 
did include, like race or religion. McClung and O’Leary 
agreed that the government’s failure to include sexual 
orientation did not directly discriminate. Therefore, 
there was no breach of s. 15(1). While not denying that 
discrimination might exist in society, they argued this 
was in the private realm whereas the Charter applied to 
government action, and, as it stood, IRPA was neutral. 

McClung went further and held that the Charter could 
not apply where a legislature had not passed a law, regard-
less of whatever ill might not therefore be addressed. To 
decide otherwise, he believed, would severely diminish 
the law-making power of the legislature by requiring it 
to mirror the Charter. He reasoned that this could force 

legislatures to include more and more grounds of dis-
crimination in their human rights statutes, including 
those of marginal utility or potentially outrageous to the 
larger community. O’Leary took a different approach. 
While holding that the recent case law, including “the 
trilogy,” had established that legislative inaction could 
attract Charter scrutiny, he nevertheless concluded that 
Vriend’s claim failed. There was a high initial hurdle for 
proving a breach of s. 15, and he agreed with McClung 
that Vriend had not established that the omission was 
directly causing discrimination. Their judgments called 
for judicial deference when the legislature had, for its 
own considered reasons, declined to act. 

O’Leary quoted recent SCC comments about giving 
due deference to the legislature on contentious social 
issues. McClung, however, unleashed the dogs of war 
against judicial activism in a contentious judgment. To 
borrow from his own colourful but disputatious rheto-
ric, McClung aimed a thunderous broadside at judges 
who “choose to privateer in parliamentary sea lanes.”168 
In McClung’s view, while judges now had the duty 
under the Charter to review laws and find remedies for 
impugned legislation, restraint was vital: 

We judges are now permitted, sparingly, to correct leg-
islative excess, but we should remain co-servants with 
the law-makers in the business of representative govern-
ment and should never allow ourselves to evolve into their 
second-guessing surrogates. Yet we seem to be moving, 
incrementally but steadily, from the role of parliamentary 
defenders of that of its nemesis.169 

McClung saw in Vriend what some commentators had 
feared with the Charter – that judges were making an 
end run around legislatures and imposing their own val-
ues on society, even if well intentioned. As he put it: 

In our cloistered station it is our priorities, our privileges, 
our experience, our spending and comfort levels, what we 
have been taught and our own stereotypes that shade our 
attempts to pronounce the ideal laws.170
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McClung predicted serious consequences: that politi-
cians would send controversial issues to the courts and let 
judges instead of politicians take the flak for unpopular 
policies. However, McClung did his argument no favour 
with a number of passages unnecessarily pejorative of 
homosexuality. Even informed commentators from the 
academic legal community wondered if it was judicial 
activism that raised McClung’s ire or merely activism he 
didn’t like.171 McClung clearly thought, however, that on 
an issue like gay rights, where there was no clear societal 
consensus, judges should wait for the legislature. 

Hunt, in her dissenting judgment, had no hesitation in 
finding that IRPA offended s. 15(1). While the omission 
appeared neutral, Hunt concluded that it clearly was 
not when compared to judicially accepted facts about 
discrimination based on sexual orientation. The claim 
that the existing grounds of IRPA applied equally to 
everyone, including homosexuals, missed the point. 
Heterosexuals were not refused employment on the 
basis of their sexual orientation. But homosexuals were. 
The omission of sexual orientation therefore allowed 
discrimination against them. And this omission had to 
be viewed in the context of the overall aims of IRPA 
to further human dignity and equality. Since IRPA, 
like most human rights codes, had been amended to 
broaden its scope, the reason why some things had been 
included and others not was important. Hunt found that 
the Alberta legislature had declined to amend IRPA to 
include sexual orientation despite repeated ministerial 
advice to do so. In her view, this meant the legislature 
specifically decided not to include sexual orientation, 
and this therefore constituted government action which 
was subject to Charter scrutiny. As Hunt wrote:

Given these considerations and the context here, it is my 
opinion that the failure to extend protection to homosexu-
als under the IRPA can be seen as a form of government 
action that is tantamount to approving ongoing discrimi-
nation against homosexuals.172

Hunt then shifted to whether the breach could be jus-
tified under s. 1 justification and concluded it could not. 
“There has been a total denial of his rights and a total 
failure to justify that denial,” Hunt wrote.173 On the sub-
ject of the remedy, however, the panel agreed, for differ-
ent reasons, that reading in was not the best solution. 
Given IRPA’s relative complexity, Hunt felt there might 
be too many unintended consequences from reading 
in and instead sent the statute back to the government 
for a proper fix. By taking this approach, Hunt demon-
strated the caution and legislative deference common to 
the Alberta appellate court. At the SCC, Justice Major, 
while concurring with the majority otherwise, also 
agreed with his Alberta brethren on remedy. 

The split in the panel reflected the views of two differ-
ent generations of judges. Aside from the significance 
of Vriend for gay and lesbian rights and the reach of s. 
15, the decision also revealed the difference between 
formal and substantive equality post-Charter. McClung 
and O’Leary proceeded from the perspective of formal 
equality, the “classical liberal” view of equality before 
the law, the same one the judiciary had used to neuter 
the Bill of Rights. They were content to simply note that 
the legislature had declined to act, and it was not nec-
essary to inquire deeper whether, on the face of a law, 
it did not discriminate. Hunt approached the problem 
as one of substantive equality, where it was essential to 
consider the broader context, including the legislative 
history and position of homosexuals in society, to deter-
mine the true effect of the law. 

The differences in the panel also disclosed a differ-
ent attitude towards the evolving role of the judiciary 
because of the Charter. Unlike most early Charter deci-
sions, s. 15 litigation drew the courts into the messy 
worlds of sociology, psychology, social policy, and most 
importantly, politics. It also made more transparent 
the role of the judges in law-making. Hunt was com-
fortable with the post-Charter environment in which 
this role was openly acknowledged. Hunt could write 
quite bluntly:
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Courts must do the duty entrusted to them by Parliament 
and the legislatures and assess whether claimed Charter 
breaches have been established. This will often require 
the courts to second-guess legislative choices and make 
social policy; this is an inevitable part of the Charter task, 
especially in the context of the s. 15(1) guarantee of 
equality.174

McClung was obviously very uncomfortable with this 
reality and its implications. His warning about activ-
ism was not at all surprising given his reservations 
expressed relatively early about the Charter. O’Leary’s 
view acknowledged the new reality but still argued for a 
more deferential approach.

The SCC overturned the Court’s decision. Justices Cory 
and Iacobucci wrote the decision, which had the full 
concurrence of the members of the SCC, except on rem-
edy.175 The SCC agreed that Russell had been correct to 
read in sexual orientation. Otherwise, the SCC decision 
was similar to Hunt’s, with Cory elegantly expanding on 
some of the arguments found there. Neither Iacobucci 
nor Cory rose to McClung’s bait, although Iacobucci 
refuted some of his specific contentions about judicial 
interference and reiterated the SCC’s stance that the 
Charter had placed a constitutional limit on parliamen-
tary supremacy and given the courts the role of deter-
mining if those limits had been breached. 

Vriend illustrated that even after fifteen years, tension 
over the Charter and its application was alive and well 
among judges on the Court. McClung and O’Leary 
thought that a narrower and restrained application of s. 
15 of the Charter was the better approach. McClung went 
further and explicitly framed the Charter as a threat to 
parliamentary democracy unless the judiciary was par-
ticularly cautious and took a narrow approach to equal-
ity rights. Hunt and Russell, however, ably expressed 
an approach to the Charter that, like decisions on other 
rights, would give real meaning to s. 15 and to those seek-
ing to enforce equality rights in Canada. 

Vriend had one last point of significance. Alberta had 
threatened to use s. 33 of the Charter, the notwithstand-
ing clause, if the SCC overruled the Court. In the end, 
the government of Premier Ralph Klein decided to abide 
by the SCC’s decision. One commentator speculated that 
the wily Premier had taken the opportunity to allow sex-
ual orientation into IRPA without losing face with his 
socially conservative base. The courts had made possible 
a difficult legislative change at little political cost. 

R v Ewanchuk: No Really Means No
The Ewanchuk appeal was significant for many reasons 
and marked a very difficult moment for one judge in par-
ticular, McClung. The subsequent SCC decision, largely 
following Chief Justice Fraser’s dissent, brought clarity to 
the law on consent after the 1992 Criminal Code amend-
ments designed to better protect sexual assault victims. 
The Court’s decision in Ewanchuk also showed how a 
female perspective might make a difference in the law. 
Fraser showed a deep understanding of the dynamics of 
sexual assault and a willingness to interpret the new con-
sent laws to give them the fullest expression to achieve 
Parliament’s objectives. McClung’s judgment reflected his 
apprehension that long-standing criminal law principles 
were somehow being lost in the initiatives to protect sex-
ual assault victims. 

The legal significance of Ewanchuk, however, was almost 
immediately overshadowed by the contretemps that 
arose involving McClung and Justice Claire L’Heureux-
Dubé of the SCC. Without dwelling on a painful episode, 
the public controversy that resulted from Ewanchuk also 
revealed much about the growing division over the role 
of the courts as instruments of public policy. Ironically, it 
also revealed how those resisting changes in the law some-
times used Parliamentary supremacy as a reason for fail-
ing to give effect to the very laws Parliament itself had 
passed. Viewed from this perspective, it was a continu-
ation of the same refrain heard in the Bill of Rights era: 
“Surely Parliament cannot have intended that,” whatever 
the “that” might be.

STREET POSTER CAPTURES THE MESSAGE AT THE HEART OF BILL C-46 PHOTO: SVENNEVENN.
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At the heart of Ewanchuk was Parliament’s ongo-
ing attempt to craft sexual assault laws that removed 
long-standing biases against victims, in this case on the 
issue of consent.176 The federal government brought in 
Bill C-46 to replace the so-called “rape shield” law that 
the SCC had struck down in R v Seaboyer. The new 
amendments also created a statutory definition of con-
sent for sexual offences as “voluntary agreement…to 
engage in the sexual activity in question” and tightened 
the defence of mistaken belief in consent.177 Previously, 
an accused could make an essentially unconstrained 
claim that the accused honestly, but mistakenly, believed 
that the complainant had consented to the sexual activ-
ity. Under the amendments, an accused had to take “rea-
sonable steps,” appropriate to the circumstances, to 
determine that the person was consenting. Only then 
could the accused raise the defence of mistaken belief 
in consent.

The facts in Ewanchuk, as found at trial, were straightfor-
ward. Ewanchuk had conducted a job interview for his 
woodworking business with the complainant in a trailer 
parked at a mall. He initiated physical contact with a 
massage that culminated in sexual touching and expos-
ing his genitals. The victim testified that, believing she 
was trapped in the trailer, she hid her fear and initially 
did not resist Ewanchuk. But she finally told him to stop 
on three separate occasions. Despite this, he continued 

to the point where he had his penis exposed while lying 
on top of her. He let her go, and she promptly contacted 
the police. Ewanchuk was charged with sexual assault. 
The trial judge acquitted Ewanchuk. In a muddled 
judgment, while the judge believed the complainant’s 
testimony, he held that the complainant had given her 
“implied consent” to the sexual activity on the theory 
that her disguised fear meant Ewanchuk did not know 
she was not consenting. The Crown had accordingly not 
proved beyond a reasonable doubt that Ewanchuk had 
the required intent, that is, mens rea, to commit a crime. 

Fraser, McClung, and Foisy heard the Crown’s appeal 
of the acquittal. In dismissing the appeal, McClung 
held that the Court could not interfere because the trial 
judge made fact findings that the complainant had given 
her implied consent to Ewanchuk’s sexual activity and 
Ewanchuk had a mistaken belief in consent, findings 
outside the scope of appellate review. Foisy wrote a short 
one-paragraph judgment concurring on this point and 
dismissing the appeal. 

Fraser dissented in no uncertain terms, basically empha-
sizing that not only does “no” mean “no,” but only “yes” 
means “yes.” She found that the trial judge had misap-
prehended the meaning of consent as it existed after Bill 
C-46. This was an error of law, not fact, thereby opening 
his verdict to appellate review. In her judgment, Fraser 
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clarified how the C-46 amendments had changed the 
way consent and belief in consent should be approached. 
In her view, what the amendments were designed to do 
was remove the unfair reliance on the assumption that, 
unless a woman said “no” to sexual activity or actively 
resisted it, she was “consenting” to it. Parliament’s intent 
was to make it clear that consent required “positive 
agreement” such that an accused could no longer rely 
on lack of overt resistance as “consent” to sexual activ-
ity. This removed a persistent problem: in the absence 
of overt resistance, verbal or physical, an accused could 
simply assume consent. 

Fraser thought Parliament’s intent was equally obvious 
from the way the defence of mistaken belief in consent 
had been redefined. To rely on that defence, an accused 
was now required to point to the “reasonable steps” 
taken to determine that the complainant was consent-
ing. Parliament had imposed this reasonable responsi-
bility on an accused to redress the unfairness inherent in 
an accused simply presuming consent unless the victim 
actively resisted. An accused still had ample protection: 
the judge or jury could still believe or not believe a com-
plainant’s testimony about their consent, and there was 
still considerable leeway for a claim of mistaken belief 
in consent. The trial judge had simply not understood 
how to approach consent, and had then compounded his 
error by treating “implied” consent as a defence. Fraser 
rejected the existence of this defence: 

[I]t is wrong in law to assume that a woman gives her 
“implied consent” to sexual activity unless and until she 
overtly signals her non-consent. With the 1992 Code 
amendments, Parliament rejected this discredited theory 
of “implied consent”…Women in Canada are not walking 
around this country in a state of constant consent to sex-
ual activity unless and until they say “No” or offer resis-
tance to anyone who targets them for sexual activity.178 

Nor could Ewanchuk rely on mistaken belief in consent, 
because he had not established he had taken reasonable 
steps to ascertain the presence of consent. Fraser was 

clearly mystified as to how there could be any question 
of consent in the case. The complainant had clearly said 
no more than once, only to be subjected to an escalation 
of sexual contact. This was more than sufficient to con-
vict Ewanchuk. As Fraser explained: 

When a woman says “No” to unwanted sexual activity, 
she is not required to give a list, whether oral or written, 
of what the “No” includes…Once a woman says “No” 
during the course of sexual activity, the person intent 
on continued sexual activity with her must then obtain a 
clear and unequivocal “Yes” before he again touches her 
in a sexual manner. Any other interpretation of s. 273.1(2)
(e) would fall prey to the rejected myth that “No” really 
means “Try harder.”179 

It is apparent from McClung’s judgment that he did 
not believe Parliament’s amendments on consent had 
the effect that Fraser contended.180 Although he did 
not articulate it exactly this way, it seemed clear that 
McClung was concerned that Fraser’s interpretation of 
the new consent rules in C-46 risked overly criminal-
izing an often ambiguous area of human interaction. 
He felt that a common law defence of implied consent 
did exist independent of a defence of mistaken belief. 
Aside from a very different reading of the law than 
Fraser’s, McClung’s judgment also expressed his discom-
fort with what he saw as the consequences of Fraser’s 
interpretation: 

[W]e must…remain aware that nothing can destroy a life 
so utterly as an extended term of imprisonment following 
a precipitately decided sexual assault conviction. In the 
search for proof of guilt, sloganeering such as “No means 
No!”, “Zero Tolerance!” and “Take back the night!” which, 
while they marshall desired social ideals, are no safe sub-
stitute for the orderly and objective judicial application of 
Canada’s criminal statutes.181

Quite apart from the very different interpretations the 
Chief Justice and McClung brought to the Parliamentary 
changes to the law on consent was the way in which 
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each interpreted the circumstances of the offence. 
McClung saw an ambiguous situation, mostly harmless 
and quickly put to an end with a little assertiveness, “a 
well-chosen expletive, a slap to the face or, if necessary, 
a well-directed knee.” Fraser, on the other hand, saw 
something different: a vulnerable young woman coming 
to a job interview and being subjected to a violation of 
her person, someone who had done nothing to indicate 
she consented to Ewanchuk’s sexual advances, indeed 
having said no on three separate occasions. McClung 
viewed the incident as clumsy seduction, “more hor-
monal than criminal,” and no harm done. Fraser viewed 
it as example of a reality that women face – predatory 
sexual behaviour enabled and excused by outmoded 
societal views about women.182 

Unfortunately, McClung endorsed some of these views in 
Ewanchuk itself. While stating that any violence towards 
women was deplorable, McClung also made a number 
of comments, some dealing with the victim’s dress and 
lifestyle, that were “boisterous at best and stereotypic 
and gratuitous at worst,” in the words of one commen-
tator.183 One example involved the complainant’s dress: 
“[I]t must be pointed out that the complainant did not 
present herself to Ewanchuk or enter his trailer in a bon-
net and crinolines.”184 While McClung was known for 
his colourful style and literary allusions, he seemed to be 
courting controversy. And he got it. 

At the SCC, Justice Major allowed the Crown’s appeal 
and substituted a conviction. His majority judgment 
came to conclusions similar to Fraser’s. Like Fraser, he 
found that consent was to be assessed subjectively from 
the complainant’s perspective and that no means no. But 
he did not explore, as Fraser had done, the relationship 
between consent and reasonable steps.185 L’Heureux-
Dubé, with Justice Gonthier, added concurring rea-
sons and took square aim at McClung’s reasoning: 
“This case is not about consent, since none was given. 
It is about myths and stereotypes.”186 McClung, stung 
by L’Heureux-Dubé’s portrayal of his position and her 
rebuke, broke with tradition and publicly replied to her 

judgment with a letter to a national newspaper. He then 
poured fuel on the fire with some gratuitous and hurt-
ful personal remarks. Ultimately, McClung came out 
the loser on this exchange, forced to make a public apol-
ogy and narrowly avoiding more serious action from the 
Canadian Judicial Council than a letter expressing seri-
ous disapproval of his comments.187

McClung did have his defenders. The Ewanchuk deci-
sion and the public dispute between judges became a 
lightning rod in the debate over judicial activism in 
the 1990s. Certain commentators, from the media and 
the legal community, defended McClung’s decision 
as being “common sense.”188 Others disagreed equally 
strongly.189 Time revealed that the criticisms of those 
attacking Ewanchuk were unfounded. The horrors 
paraded in an attempt to discredit the SCC’s decision 
never came to pass. 

The debate took on symbolic importance far beyond 
the actual events. Some of the harsh criticism directed 
at the SCC, and at L’Heureux-Dubé, misapprehended 
the record. Those intent on personally attacking 
L’Heureux-Dubé studiously avoided noting that two 
other SCC judges also agreed with her characterization 
of McClung’s thinking as based on stereotypical think-
ing. Charles Gonthier signed L’Heureux-Dubé’s judg-
ment. And Beverley McLachlin, at present the only one 
left on the SCC from that time, added her own short 
concurring judgment, stating in part: 

On appeal, the idea also surfaced that if a woman is not 
modestly dressed, she is deemed to consent. Such ste-
reotypical assumptions find their roots in many cultures, 
including our own. They no longer, however, find a place 
in Canadian law.190 

The Ewanchuk controversy was a very unfortunate foot-
note to an otherwise respected judicial career. The epi-
sode did not reflect well on McClung. The temptation 
to simply brand McClung a misogynist, however, should 
be resisted. His decision raised questions about his 



376

attitudes, but he should not be crit-
icized, at least for expressing those 
views in his judgment. By putting 
his thinking in writing, he enabled 
the SCC to review the rationale for 
that thinking, and the errors in it. In 
his decision, however, McClung also 
demonstrated all too well the diffi-
culty for even a talented jurist in set-
ting aside beliefs apparently part of 
his world view. 

Ultimately, Ewanchuk was an 
instance where a female perspective 
added immeasurably. Also instruc-
tive was the degree to which the 
courts, and two judges (L’Heureux-
Dubé in particular and Fraser) took 
the heat in a larger debate on wom-
en’s rights and sexual violence in 
society. Finally, it showed how dif-
ficult it is for Parliament to reform 
laws rooted in stereotypical think-
ing about women and how vital judi-
cial education on equality remains 
for all judges. 

CONCLUSION
The first decade of Chief Justice 
Fraser’s leadership of the Court 
was a highly productive, if tumul-
tuous, period. Under Fraser, the 
Court’s relationship to government 
changed as the Court engaged the 
provincial government in a trans-
formative, at times contentious, 
and still incomplete, reordering of 
their relationship. The pursuit of 
greater administrative indepen-
dence raised questions about the 
better use of resources. This led to 

further administrative changes internally. These were designed to ensure 
the Court had the necessary operational staff internally, including a Court 
Registrar, to avoid unduly burdening the judges with administrative tasks. 
Chief Justice Fraser believed the model used in American federal courts was 
on balance preferable but fell short of fully implementing this goal despite 
the Court’s best efforts. Important progress was made, however, and one 
very concrete accomplishment of the drive for independence was securing 
much-needed funding and resources for the Court along with more control 
over the setting of priorities and greater attention from the government to 
the Court’s requirements.

The Fraser court also saw a changing of the guard among the justices of 
appeal. The most significant aspect was the increase in the number of 
women to the point of gender parity in the Court. The members of the 
Court came from a wider selection of backgrounds, with academics and leg-
islative planners mixed with the traditional barristers and solicitors. While 
not particularly youthful, the Court did represent that great demographic 
bulge known as the baby boomers. Gender and generation both had a part 
in the broadening of the Court’s jurisprudence. The judicial attitudes of the 
Chief Justice – embracing the law-making and review function of the judi-
ciary, and a more contextual and policy-driven analysis of law – was shared 
in whole or part with other judges. This resulted in a more equality-based 
analysis of legislation where the balancing of competing values was explic-
itly recognized, as was the Court’s obligation to provide transparent rea-
sons for the choices made. At the same time, older, more orthodox values 
like deference to legislative authority, the incremental development of law, 
and the civil liberties approach that had previously characterized the Court 
were still alive and well.

The contrast – and occasional clash – between different judicial perspectives, 
the new and the old, can sometimes be seen in the major jurisprudence of the 
Court. This same jurisprudence provides some evidence that, in response to 
the question posed at the beginning of the chapter, female judges do make 
a difference. Part of the problem, though, is defining what exactly this dif-
ference might be. In areas of law where gender played an obvious role, and 
where historical biases were often still in play – sexual violence, family law, 
discrimination, and equality issues – the female judges on the Court, includ-
ing the Chief Justice, brought a different and beneficial perspective. In part, 
this was a function of being from a generation who were approaching the 
role of judging with a different perspective and from a time when social atti-
tudes and beliefs on gender issues were fast-changing, as reflected in public 
expectations and judicial education on social issues. 
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Internally, the Court saw several changes in how the Court functioned. 
Regular court sittings were instituted in both Edmonton and Calgary. 
Computerization was quickly moving forward and the Court soon joined 
the email revolution, speeding up communications between the judges 
in both cities. Concerned about the divisive nature of case conferencing, 
the Court ended this practice. The increased transparency in the judicial 
law-making role with the Charter’s advent led to other changes, including 
the obligation of judges to provide proper reasons for their decisions to allow 
for appellate review. No longer would it be possible for the thinking behind 
decisions to be obscured or simply not disclosed. Decisions that might never 
have attracted serious public attention could now be spread through the 
Internet in minutes. This was also a period in which the courts began to rely 
more extensively on international law as an interpretive tool in determining 
the meaning of Charter rights. And the courts extended judicial review to 
include many aspects of state action previously considered beyond the judi-
ciary’s reach – the rule of law required no less.

Of course, Fraser’s time as Chief Justice was not over. In the second decade 
and following of her tenure, the Court would undergo further transforma-
tion, this time driven by another element picking up speed – information 
technology. The resources and flexibility garnered from government made 
possible changes in the way the judges approached their function that had 
profound effects, combining new processes and technology to create a Court 
for the twenty-first century. 
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CHAPTER 10 

A  C O U R T  T R A N S F O R M E D : 
2 0 0 2  A N D  O N WA R D

THE COURT IN 2011, BACK ROW, L–R: WATSON, MARTIN, ROWBOWTHAM, BIELBY, PAPERNY, 

PICARD, COSTIGAN, O’BRIEN, CÔTÉ. FRONT, L–R: O’FERRALL, RIT TER, BERGER, CONRAD, CHIEF 

JUSTICE FRASER, MCFADYEN, HUNT, SLAT TER, MCDONALD. PHOTO BY NOEL ZINGER

Change is not made without inconvenience, even from worse to better.1

No one would say that the first decade of Catherine Fraser’s tenure as 
Chief Justice was boring, especially with the fireworks as the Court 
went toe to toe with the provincial government over the Calgary 
courthouse. Those first ten years had been defined by Fraser’s drive 
for independence and adequate resources, battles fought and, if not 

entirely won, with outcomes that put the Court in a much improved position. There 
was much work still to be done. 

The second decade of Fraser’s tenure was not as tumultuous as the first, but it was no 
less transformative, in response to both internal and external forces. The Chief Justice 
did not give up her campaign to see the Court properly supported, and more success 
was achieved. The composition of the Court was changing and aging. The bench also 
looked inward, further reforming the Court’s processes and procedures, changes that 
while not radical in any one measure, added up to a substantive and substantial shift 
in how business was done. It was not the first time the Court had carried out such an 
exercise, but it had never gone quite so far before. From hearings to case management 
to the judges’ collaborative processes, almost nothing was left untouched. 

The Court’s great hopes for improving the delivery of justice with technology remained 
unfulfilled, but not for lack of trying. Even with disappointments, however, a superb 
Court became even better and well positioned for new challenges. Law at the appel-
late level was not getting any simpler, the world was becoming more complex and 
more demanding, governance issues persisted, and there were some unexpected new 
challenges, such as increasing numbers of self-represented litigants. The Court looked 
towards the future as it entered a new century. 
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THE FRASER COURT:  
THE TWENTY‑FIRST‑CENTURY BENCH
One less welcome transformation was the Court’s 
retreat from gender parity. New government appoint-
ments inevitably changed the face of the bench. Over a 
ten-year span, only two of eight appointees to the Court 
were women, and by 2012, there were only four women to 
nine men among the full-time judges. With the excep-
tion of the Chief Justice and Paperny, the remaining 
women judges appointed in the 1990s had gone supernu-
merary or retired. The Alberta Court now looked much 
the same as other appeal courts in Canada. 

With the murkiness around judicial appointments, 
it is difficult to know exactly why this occurred. The 
change of government federally in 2006 played a role. It 
is tempting to conclude there was a conscious retrench-
ment to a more conservative and traditional bench, 
which played out in gender. Certainly some believed 
this was the case, whether it was a matter of patronage 
for a male-dominated federal party or ideological ret-
icence about appointing women. With one exception, 
though, appointments continued to come from the trial 
bench, and nearly all the candidates had originally been 
appointed by Liberal governments. With the retreat 
from parity, the Court lost one of its distinguishing fea-
tures. This was a disappointment to those in Alberta 
and elsewhere who saw the Court as an inspiration to 
women in the profession.

Apart from gender, the eight appointments to the Court 
in the second decade and after were a diverse group. 
They included one academic, a criminal law expert for 
Calgary and one for Edmonton, a civil litigator “from 
the street,” a self-described generalist with extensive 
litigation experience, and a litigator with connections 
from outside the major cities. All the appointments 
except one had served on a trial court, confirming the 
long-standing practice of promoting from the bench. 
Three appointments started their judicial careers on 
the Provincial Court, two of whom made short stops on 

the Queen’s Bench, and one of whom made the jump 
directly to the appeal court. 

Cliff O’Brien, a Senior Litigation Ace 
Is Appointed “Off the Street”
The first new appointment was Clifton David O’Brien 
in 2005. Prior to joining the Court, O’Brien was a top-
flight litigator with the prestigious Calgary firm Bennett 
Jones. O’Brien was born in Oak Lake, Manitoba in 1939.2 

His father was a minister and the family moved often. 
O’Brien attended high school in Edmonton and the 
University of Alberta for the combined arts and law pro-
gram, graduating in 1962 as the gold medallist. O’Brien 
articled in Calgary with the Bennett firm, known then 
as Chambers, Saucier, Jones and Might, and had Herb 
Laycraft and Jack Major as mentors.3 

O’Brien’s remarkable career as a civil litigator spanned 
all areas of corporate, commercial, and regulatory work, 
including bankruptcy and insolvency. He was known as 
a lawyer’s lawyer, a leading member of the small club of 
barristers who handled the major commercial litigation 
in the province. The chair of Bennett Jones for six years 
before his appointment to the Court, O’Brien was also a 
long-time bencher at the law society, serving on numer-
ous committees, including the Alberta Rules of Court 
Committee.4 O’Brien earned an international reputa-
tion as a lawyer, appearing on international arbitrations 
conducted by the International Chamber of Commerce. 
He was also invited to join the distinguished ranks of 
the American College of Trial Lawyers. 

Known for his work ethic, the self-effacing O’Brien was 
a popular appointment to the Court. His dedication con-
tinued undiminished, and if not in a hearing, he could 
be found in his office working late on judgments. As the 
Chief Justice said: “Cliff’s impressive talents – tenacity, 
intellectual rigour, compassion and good old-fashioned 
hard work – have been of immense benefit to this Court 
and the evolution of law in this province. His years in 
practice make him particularly skilled at identifying 
any potential problems for the practising bar that might 

CLIF TON DAVID O’BRIEN, 2005. COURT OF APPEAL COLLECTION.
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arise from proposed changes in court procedures. He 
has been ideal for the Court committee tasked with 
drafting new appeal court rules.”

O’Brien’s appointment continued the tradition of peri-
odically bringing in a heavyweight barrister “from the 
street” to the Court. O’Brien candidly acknowledged 
that for a certain type of barrister, when they decided 
on the bench, it was the Court of Appeal or nothing.5 

McGillivray, Prowse, Irving, Côté, Harradence, and 
Wittmann might all be considered examples.

Peter Martin, Criminal Law Expert 
for Both Crown and Defence 
The predominance of criminal appeals on the Court’s 
docket was likely a major factor in the next two appoint-
ments, Peter Martin in Calgary and Jack Watson in 
Edmonton. Both long-time Crown prosecutors were 
experts in criminal law. 

Peter Walter Lambert Martin was born in Germany in 
1949 and came to Canada at the age of six.6 His fam-
ily settled originally in Murdochville, Quebec, and later 
moved to Winnipeg. Martin senior’s first job in Canada 
was as a labourer; he retired as the chief executive offi-
cer of Winnipeg-based bus manufacturer Motor Coach 
Industries. 

Martin attended the University of Manitoba for his 
undergraduate and law degrees, but articled with the 
Crown prosecutor’s office in Edmonton. He later moved 
to the Calgary office where his principal was Paul 
Chrumka, later appointed to Queen’s Bench. Within 
five years of joining the bar in 1978, Martin had taken 
an appeal to the SCC and was the major prosecutor in 
Calgary, subsequently handling over forty murder trials.7

In 1990, Martin became the senior appellate counsel in 
Calgary, a role he discharged with great skill. Extremely 
articulate – according to one colleague, with his melliflu-
ous voice and impressive bearing he looked and sounded 
like something out of central casting – Martin enjoyed 

remarkable success with jurors and judges alike. He had 
a particular knack for focusing the court on the central 
points in a trial or appeal. Martin was the first full-time 
Crown counsel to become a bencher of the law society 
and, in 1995, its president. 

Becoming president of the law society brought about a 
career change. To avoid potential conflicts of interest 
and for a change of scene, Martin switched to defence 
work, founding the firm of Martin, Wilson and Evans.8 

Aside from his practice experience, Martin taught 
widely on criminal law at the University of Calgary, 
Mount Royal College, and at the Canadian Federation 
of Law Societies’ prestigious annual seminar, as well as 
at the bar admission course. In 1998, he was appointed to 
Queen’s Bench, replacing his old mentor, Paul Chrumka. 
Martin’s appointment to the trial court was very popu-
lar, as was his 2006 appointment to the appeal court. 

Martin was a solid appointment to the Court. Collegial 
and always willing to lend a hand to his colleagues, he 
quickly made the transition to the role of an appellate 
judge. His judgments were accessible to lawyers and 
members of the public alike. A grounded judge, Martin 
recognized the importance of maintaining public confi-
dence and trust in the criminal justice system and judi-
ciary. In Fraser’s view: “Peter has never lost sight of the 
fact that the judiciary is a service profession. His writing 
evokes strong images of the thoughts he is expressing, 
making people relate instantly to what he says. Peter is 
very much aware of the societal implications of the law 
and his decisions display an open-minded pursuit of jus-
tice for all.” 

Jack Watson, Crown Criminal  
Law Star and Prolific Author 
Jack Watson was perhaps the only counsel in Alberta 
who had more criminal law experience than Martin, par-
ticularly at the appellate level. Born in Ottawa in 1950 to 
parents originally from Saskatchewan, Watson, whose 
intellect was undeniable, graduated from high school 
when he was only fifteen.9 After attending Carleton 
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University, he received his legal education from the 
University of Saskatchewan, graduating in 1972. He 
articled with Bishop and Mackenzie in Edmonton and 
joined the bar in 1973. 

Watson then embarked on an outstanding twenty-sev-
en-year career as a Crown prosecutor. He first worked at 
Justice Canada for Elizabeth McFadyen before joining 
the provincial Attorney General.10 Watson became chief 
appellate and constitutional counsel in Edmonton, with 
many appearances at the SCC. He was a prolific author 
on criminal law topics, with over sixty articles in a vari-
ety of legal publications. Watson followed Martin’s lead 
by becoming a bencher in 1998 with, it is said, the most 
votes ever cast for a candidate. 

An appointment to Queen’s Bench followed in 2001 and 
then to the appeal Court in 2006. Watson was an inde-
fatigable writer, and colleagues joked that his motto 
was “why use a picture when a thousand words will do.” 
Unbelievably hard-working, Watson began his days in 
the office typically by five in the morning and did not 
quit before seven at night. 

Colleagues spoke of Watson’s vital role in the life of the 
Court. His weekly summaries of all decisions at the SCC 
and the Alberta Court were legendary, often highlight-
ing noteworthy decisions from other Canadian appeal 
courts and even other supreme courts around the world. 
The summaries were also popular with many judges out-
side Alberta. Watson commented on virtually every cir-
culated draft reserve, providing additional background 
cases, supporting or otherwise, typically within a day, 
if not hours, of receiving a draft for review. And if any 
judge wanted advice on a point of law, Watson invari-
ably replied within hours, with a long memo outlining 
cases and thoughts the judge might want to consider. 
Remarkably, he did this day after day, year after year, 
without fail.

Watson was also a prolific writer for the Court. He 
would prepare intensely for each appeal, and it was not 

unusual for colleagues on the panel to receive a lengthy 
email both before and after the appeal setting out sum-
maries of relevant case law. Entirely at ease with the role 
of the judge post-Charter, Watson invariably considered 
the wider implications of his decisions. He was a pow-
erful advocate for the rule of law and the principle of 
legality. While he subscribed to legislative deference in 
keeping with the traditions of the Court, Watson’s judg-
ments also demonstrated his abiding commitment to the 
rule of law, and he did not hesitate to hold government 
to account when the latter crossed into constitutionally 
impermissible territory.

After Carole Conrad’s move to supernumerary status, 
Fraser increasingly relied on Watson as her Edmonton 
lieutenant, with myriad administrative duties requiring 
many hours of extra work. Watson served on numerous 
Court committees, generally the ones with the heavi-
est workloads. Fraser explained his contribution to the 
Court this way: “Jack willingly shoulders more than his 
fair share of written judgments and administrative work. 
He is incredibly bright, with an unparalleled knowledge 
of the law. Whenever I need help, I can count on Jack 
to get the job done to an impossibly high standard. He 
never quits till the task is complete even though it means 
working late at night or through weekends and holidays. 
Best of all, this is a person without ego who is totally 
dedicated to public service and the Court, in all respects 
an extraordinary colleague.”

Frans Slatter, Intellectual and Pragmatist 
Closely following Watson in 2006 was Frans Felling 
Slatter, another 2001 Queen’s Bench alumnus. Before 
the bench, Slatter had been a partner at the Edmonton 
firm of McCuaig Desrochers. As well as being a lead-
ing civil litigator, Slatter had a diverse general practice 
spanning real estate, corporate and commercial work, 
securities, and even wills and estates, quite unusual for a 
partner of a major firm in the age of legal specialization.11

Born in South Africa in 1951, Slatter immigrated with 
his family to Canada in 1961. His father, also a lawyer, 
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was corporate counsel and an executive with Oxford 
Developments before becoming a consultant to the real 
estate industry.12 Slatter earned a Bachelor of Commerce 
degree from the University of Alberta but decided to 
do law at Dalhousie in Halifax. Finishing in 1977, he 
won numerous academic awards and scholarships along 
the way, including the prestigious Dalhousie University 
Medal in Law for highest standing in the third-year class. 
Slatter clerked for Justice Ritchie at the SCC before 
attending Oxford for a Bachelor of Civil Laws degree. 
Returning to Edmonton, he articled at the McCuaig 
firm, joining the bar in 1981.

Slatter’s partners recognized his superior administrative 
skills and sense of fairness by appointing him managing 
partner of the firm, a position he held for several years. 
He devoted considerable volunteer time to the profes-
sion, instructing at bar admission courses, lecturing for 
the Legal Education Society of Alberta and mentoring 
in civil litigation for the CBA Mentor Program. 

Slatter had wanted to be a judge since first-year law and 
was appointed to Queen’s Bench in 2001. There he dis-
tinguished himself before becoming another strong addi-
tion to the appellate bench. An independent judge and 
gifted, prodigious writer, Slatter possessed finely honed 
analytical skills matched by equally convincing verbal 
ones. One experienced barrister thought that Slatter 
was a fine combination of the pragmatic and intellec-
tual.13 Colleagues spoke of his intensity and capacity for 
hard work along with his ability to turn out polished 
judgments with dispatch. He also took on the challeng-
ing position of Chair of the Rules of Court Committee, 
previously held by Côté. Slatter had a key role in formu-
lating the policies and drafting required for new appel-
late Rules of Court, a taxing task. 

According to Fraser, “Frans’s extraordinary powers of 
concentration and memory explain why he is sometimes 
described as a ‘walking computer.’ Ask him a legal ques-
tion and he will usually give you an answer replete with 
the relevant principles and cases. Frans brings to every 

legal problem a combination of intellectual rigour and 
disciplined analysis sprinkled with rock solid common 
sense. The word ‘fade’ is not in his vocabulary. Always 
willing to take on extra tasks, Frans tackles them all 
with military precision, lightening the load for all of us.”

Pat Rowbotham, Law Professor, 
Author, and Practitioner
Patricia Rowbotham in 2007 was the first female 
appointment since Paperny. She was in the mould of 
some of the earlier women joining the Court – a top 
student with practice experience who then excelled in 
academia. Born in Calgary in 1953, Rowbotham was the 
daughter of Justice Harry Rowbotham. She initially 
earned an education degree at the University of Calgary 
but switched careers and entered the new law school, 
graduating in 1981.14 Rowbotham clerked at the SCC for 
Ronald Martland and Bertha Wilson and then articled 
at the Fenerty firm in Calgary, joining the bar in 1983. 
Before starting practice she earned a master’s degree 
in law from Wolfson College, Cambridge. Returning 
to Calgary, Rowbotham established herself as a litiga-
tor at the new Calgary office of the Toronto firm Blake 
Cassells. 

Teaching part-time while in practice, Rowbotham joined 
the faculty at Calgary’s law school in 1990.15 A popular 
instructor, Rowbotham was widely published and an 
expert on tort law and civil procedure. In 1996, the same 
year she received a students’ union Teaching Excellence 
Award, Rowbotham was also elected a bencher of the 
law society. To cap off the year, she was appointed a 
Queen’s Counsel. Her appointment to Queen’s Bench 
came in 1999, and Rowbotham’s subsequent move to the 
appellate bench had an air of inevitability. She was the 
first graduate of the University of Calgary law school to 
clerk at the SCC, the first to teach at the law school, and 
the first to receive an appointment to Queen’s Bench 
and the Court of Appeal.

As an appellate judge and former law professor, 
Rowbotham believed in the capacity of the law to achieve 
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justice. A pleasure to sit with, Rowbotham understood 
the importance of collegiality and was always attentive 
to her colleagues’ views. Rowbotham also had a com-
mitment to principle and an understanding of the larger 
picture along with the ability to crisply articulate both. 
As the Chief Justice explained, “Pat knows how to make 
her colleagues feel heard and valued without giving up 
an inch of integrity. Bright, diligent, and inclusive, Pat 
understands that the law is about more than precedents; 
it is also about being relevant and effective in helping 
people live their lives. Her judgments are models of 
common sense wrapped up beautifully in concise, prin-
cipled analyses.” 

The spate of new appointments from 2005 to 2007 
was necessary to cover shifts to supernumerary status 
and retirements. Wittmann went to the trial court, 
Picard and McFadyen became supernumeraries, Russell 
resigned for health reasons, and Fruman left for other 
opportunities. Conrad and Hunt went supernumerary 
in 2009 and 2011 respectively.

Bruce McDonald, Another Talented Judge 
Who Served on All Alberta Courts 
Conrad’s replacement was John David Bruce McDonald. 
A litigator with Bennett Jones in Calgary, Bruce 
McDonald was appointed to the provincial criminal 
bench in 2004, moved quickly to Queen’s Bench in 2006, 
and finally to the appeal court in 2009. One colleague 
joked that McDonald was the “male Anne Russell” as 
the second judge to have served on all the courts in the 
province. 

McDonald had a lengthy legal pedigree. His grand-
father, J.W. McDonald, had practised law in Fort 
Macleod, become the district court judge there and 
finally chief judge for southern Alberta.16 McDonald’s 
father, John A.S. McDonald, was a well-known Calgary 
lawyer. McDonald was born in Calgary in 1948 and later 
attended the University of Calgary for his undergradu-
ate degree in political science and history. He then went 
east to the University of Toronto law school, graduating 

in 1972. McDonald returned to Calgary and started 
articles with Cliff Prowse at Fenerty, which lasted only 
three days before his principal was appointed to the 
bench. McDonald finished with Bill McGillivray and 
then moved to Bennett Jones at the end of 1975. 

After a number of years in general commercial litigation, 
McDonald’s practice expanded into insolvency and then 
securities and estate litigation, with appearances at the 
SCC. Along the way, he pursued another passion – poli-
tics – acting as campaign manager for Preston Manning 
of the Reform Party. A long-time devotee of military his-
tory, McDonald chaired the Calgary Military Museum 
Society from 2004 to 2009, a period in which he over-
saw the expansion of the old museum to include the navy 
and air force along with the army. He also served for 
many years on the board and later as chair of the 78th 

Fraser Highlanders. 

Collegial and affable, McDonald was a good fit for the 
Court. A quick study, he favoured a common-sense, 
pragmatic approach to the law, grounded in community 
values. His judgments were typically blunt and plain-
spoken. In criminal law, he was very much alive to the 
leadership role of appeal courts, including the reduction 
of disparity in sentencing. In the words of the Chief 
Justice, “Given Bruce’s broad-based experience in pri-
vate practice, he rightly questions the rationale of princi-
ples that appear disconnected from the practicalities of 
the real world. He understands the impact of decisions 
of this Court on the people of this province and he is 
very careful to ensure that new law makes good sense.” 

Myra Bielby, Judicial Leader and Trial Court Veteran 
The Court added a trial court veteran, Myra Bielby, in 
2010. Another gold medallist at law school, Bielby had 
been appointed to the bench at only thirty-nine years 
of age.17 Born in Port Colborne, Ontario, in 1951, Bielby 
moved with her family to Edmonton several years later.18 
She did the five-year combined arts and law program at 
the University of Alberta, receiving both a history and a 
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law degree. As well as being top of her class, Bielby was 
the editor of the Alberta Law Review. 

After graduating in 1974, Bielby articled with Field and 
Field in Edmonton. She remained after joining the bar, 
primarily as a general litigator but also doing family 
law, continuing a practice she had started with legal aid 
while still a student. One major client was the Alberta 
Teachers’ Association which retained Bielby to act for 
members charged with criminal offences. Bielby was 
frequently before the appellate court and argued before 
the SCC. Elected a bencher, she was a leader at the bar, 
serving as president of the Edmonton Bar Association, 
member of the Northern Alberta Legal Aid Committee, 
a director of the Institute of Law Research and Reform, 
and a lecturer at both the University of Alberta and bar 
admission courses.19

First approached by Chief Justice Bill Sinclair for the 
judiciary, Bielby joined Queen’s Bench in 1990 as part 
of the wave of female appointments that started under 
Mulroney and continued under Chrétien. Her judicial 
colleagues recognized her leadership skills, and she 
became the first Albertan to serve as the national presi-
dent of the Canadian Superior Court Judges Association, 
which represents the 1,100 federally-appointed judges 
across Canada. She later served as national co-chair of 
its Public Education Committee, co-writing and pro-
ducing a successful multimedia program for secondary 
school students called “Try Judging” which is still in use. 
She also served for a number of years on the board of 
directors of the National Judicial Institute. 

Bielby filled a new position on the Court, the first expan-
sion since 1994. She was a natural for the appeal court 
given her almost twenty years as both a trial judge and 
ad hoc appellate judge. Yet Bielby says she was surprised 
when the Chief Justice approached her about joining the 
Court, since she was only a few years away from super-
numerary status.20 Fraser, however, thought Bielby an 
obvious choice, saying: “What makes Myra so success-
ful as an appellate judge is that she has great instincts. 

With her lightning quick mind, she recognizes import-
ant issues and instinctively hones in on solutions to 
seemingly irresolvable problems. Her judgments encap-
sulate scholarly research, sound insight into people and 
a willingness, when required, to take the next step in 
the evolution of the law. Two words describe Myra: bold 
and brave.”

One noticeable break with past practice was the rela-
tively advanced ages of the appointees. Bielby was sworn 
in on her fifty-ninth birthday, and McDonald was six-
ty-one and O’Brien almost sixty-six at the time of their 
appointments. In Bielby’s view, this may reflect a reluc-
tance on the part of prospective candidates to go to the 
appellate bench, an impression shared with some col-
leagues.21 Although the evidence is hearsay due to the 
confidential nature of sounding-outs, many lawyers in 
their prime are allegedly uninterested, and trial judges 
are reluctant to move to the appeal court. This is likely 
due to the nature of appellate work – relatively isolated 
with a difficult workload, heavy on reading and writing 
and collegial decision making, which is not to everyone’s 
taste. Whatever the cause, the Court has become much 
older in the new century. The average age on appoint-
ment has jumped to fifty-nine, almost six years older 
than the 1990s, despite the fact that nearly all the new 
judges have been baby boomers.

Brian O’Ferrall, First Appointment to  
the Court Directly from Provincial Court 
Brian Kenneth O’Ferrall was next to be added in 2011. 
With his appointment, Calgary had three judges from 
the same firm sitting at the same time, unprecedented 
in the Court’s history.22 O’Ferrall hewed to the “new 
normal.” Another baby boomer, born in 1947, O’Ferrall 
earned a degree in political science from the University 
of Alberta in 1967 and a journalism degree from Carleton 
University in Ottawa in 1968. He worked briefly at the 
Globe and Mail and, with his deep baritone voice, for radio 
stations in western Canada, including CFCN, where 
future premier Ralph Klein was a friend and roommate. 
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He also started a law degree at the University of Alberta, 
graduating in 1973.23 

O’Ferrall practised with the Calgary firm of Ballem, 
McDill MacInnes before joining Bennett Jones in 1976. 
Initially a litigator, O’Ferrall became a leading regulatory 
lawyer in energy and environmental law, later serving as 
a member of the legislative review panel for the Ministry 
of the Environment. O’Ferrall drafted amendments to 
the Hydro and Electric Energy Act and Surface Rights Act. 
The athletic O’Ferrall, who cycled, sailed, sea-kayaked, 
swam, ran, played hockey and baseball, and sometimes 
canoed, was known for frequently cycling to regulatory 
hearing sites in rural Alberta, preferring pedal power to 
the more conventional approach. 

O’Ferrall moved to the McLellan Ross firm in 2002 and 
then joined the Provincial Court, civil division, in 2005. 
By his own account, O’Ferrall greatly enjoyed working in 
the civil division, a “people’s court” where cases are han-
dled largely without lawyers and judges tend to interact 
more with the parties. O’Ferrall brought the same active 
engagement with the parties involved to the appellate 
court. O’Ferrall was the first-ever appointment to the 
Court directly from the Provincial Court, almost cer-
tainly tapped due to his extensive experience with 
administrative tribunals. 

With his energetic curiosity, O’Ferrall often reserved 
judgment where he believed the law should be clarified, 
never hesitating to write independent of the panels, either 
in concurrence or dissent. In the criminal law, O’Ferrall 
frequently displayed a civil libertarian approach to 
issues. According to the Chief Justice, “Brian is down 
to earth and very concerned about improving access to 
justice for Albertans. If a change in the law is required, 
he is not reluctant to change precedent, but he is equally 
respectful of ensuring this is accomplished in an orderly 
fashion. He is extremely dedicated, and most Saturdays, 
he can be found diligently working in his Calgary office.”

Barb Veldhuis, Another Judge  
to Sit on All Alberta Courts 
The most recent addition to the Court, Barbara Lea 
Veldhuis, confirmed some of the recent trends in 
appointments. Veldhuis had joined the Provincial Court 
in 2007 and Queen’s Bench in 2011. Born in 1954, Veldhuis 
was nearing fifty-nine years old when appointed to the 
Court in 2013. Veldhuis’s father was a grain buyer and 
rancher, and her mother a school teacher. She started her 
post-secondary education at Grande Prairie Regional 
College in the arts and commerce program in 1981. 
After two years, Veldhuis transferred to the University 
of Alberta and finished her law degree in 1987. She then 
articled in Grande Prairie, starting at Innes Hugestall 
and finishing at Logan Watson Walisser, where she 
remained after joining the bar in 1988.

Initially a general practitioner, Veldhuis gravitated to 
criminal law. After several years of defence work, she 
spent two years as a Crown prosecutor before return-
ing to private practice with Clackson, Mochan and 
Veldhuis. From 1993 to 1996, Veldhuis was the vice-chair 
of the Grande Prairie Regional College Foundation and 
a sessional instructor at the Grande Prairie College. 

In 1996, Veldhuis joined Alberta Justice as a senior pros-
ecutor in Edmonton, moving to Justice Canada in 1998 
as part of a special unit investigating proceeds of crime. 
This brought Veldhuis to Calgary in 2002, where she 
became a senior federal prosecutor. Veldhuis was also 
made chair of the Law Enforcement Review Board in 
2007, only to resign almost immediately on her appoint-
ment to the Provincial Court’s criminal division. 
Outside of the law, Veldhuis had an exciting hobby, com-
peting in cutting horse competitions. She was arguably 
the Court’s first “cowgirl” judge, in the vein of “cowboy” 
trial judges of the past like Billy Ives and Val Milvain. 

Veldhuis came to the appeal court with a great deal of 
experience in judicial dispute resolution, a definite asset. 
She also took on the role as chair and the sole member 
of the Court’s Education Committee. According to the 
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Chief Justice, Veldhuis declined a formal swearing-in 
ceremony, opting instead to be sworn in as a member 
of the Court in the Chief Justice’s office. The Chief 
Justice added this about the newest member: “Barb is 
self-effacing, quietly effective and efficient. She is also 
very thoughtful and does not marry herself to her views. 
She is always willing to listen to, and consider, the opin-
ions of others. Equally, though, while respectful of those 
opinions, Barb is decisive in coming to her own conclu-
sions on an appeal.”

Increasing the Court’s Judicial Complement 
The other salient observation on the twenty-first-cen-
tury bench was that the Court was short-handed. 
Through the 1990s, the Court could call upon a large 
number of supernumeraries, many of whom worked 
nearly full-time to help. This allowed the judges to stay 
on top of the workload. But with retirements, by 2000 
the Court had experienced a 10 to 15 percent loss in judi-
cial manpower.24 

Alberta’s appellate bench did not expand to meet the 
increases in the province’s population or the Court’s 
workload. This was exacerbated by the fact that the judges 
were also the core of both the Northwest Territories and 
Nunavut appeal courts. The Court’s operational plans 
spelled it out, stating that “by working both the super-
numeraries and full-time judges hard,” wait times for 
hearings and reserves had been kept short, but “the work 
load is overwhelming.”25 In 2008, the province agreed to 
create two new positions on the Court.26 

Only two appellate positions, however, were then avail-
able in the federal pool for judges. Since Manitoba 
also required one, the Court and the Alberta govern-
ment agreed to reduce the number requested to one on 
the understanding that when the federal government 
expanded the appellate pool, the additional position 
would be provided. After all was said and done, in 2009 
one new puisne judge was added to the roster to make 
thirteen.27 This did not help that much with workload 
demands. As of the Court’s one-hundredth anniversary, 

the Court wishes to see the additional position, for 
which it had earlier established a proven need, created 
provincially and allocated federally. 

If there was one salutary result of the ongoing lack of 
personnel, it was that the Court was continuously look-
ing for ways to be more efficient. The innovation and 
experimentation had a profound effect on the institu-
tion and its function. 

The Delivery of Justice:  
Further Transforming the Court

As human beings, our greatness lies not so much in being 
able to remake the world – that is the myth of the atomic 
age – as in being able to remake ourselves.

– Mahatma Gandhi 

Through the 1990s, the Court strove to obtain more 
resources, especially support staff and computer sys-
tems. Towards the end of the decade and into the next 
century, it became apparent that the Court should 
reconsider how the judges approached and dealt with 
appeals. Some of these changes were possible because of 
the Court’s success in obtaining more resources, espe-
cially staff lawyers. The judges, however, found that 
even with such assistance, their workload was not sus-
tainable. Concerned about the backlog of reserve judg-
ments and maintaining the overall quality of their work, 
they looked to procedural changes for solutions. 

As early as 1996, the Court had set up a committee to 
“research and identify alternatives and methods for case 
flow management.”28 Conrad took on primary responsi-
bility for this matter and, with Lynn Varty, the Registrar, 
explored the status of both active case management 
and judicial dispute resolution at the appeal level in 
Australia, New Zealand, and the United States. They 
put a great deal of effort into this exercise, consulting 
and researching widely, and looking at the procedures 
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of other appellate courts. In late 1998, they issued a 
Case Management Proposal designed to modernize the 
Court’s processes. 

The Court was simultaneously looking at other areas 
for improvement. As Peter Costigan recalled, that effort 
gathered momentum with “blue sky” sessions at the 
annual court meeting in 1999, shortly after he joined the 
Court.29 Fruman and Russell were charged with exam-
ining different options, and within a remarkably short 
time produced a comprehensive report with innovative 
recommendations. Two crucial recommendations were 
adopted: time limits and pre-hearing responsibility. At 
the same time, the Court also adopted key recommen-
dations from the Case Management Proposal, includ-
ing undertaking active case management of appeals and 
judicial dispute resolution. All were incorporated into 
the Court’s operational business plans. 

In 2000, the Court announced it would be implement-
ing major formal reforms, including time limits on argu-
ment, case management, and streaming appeals into 
different categories.30 Input from the bar was solic-
ited and the Court proposed several pilot projects at 
the beginning of 2001. That date came and went as 
the Court sought to process the profession’s feedback 
and acquire much-needed new information technology. 
The closure of the Calgary courthouse then effectively 
put the Court’s plans on hold. Finally, in 2004, once 
the Court was relocated to new “temporary” quarters 
in TransCanada Tower and its operations were back to 
normal, it was able to implement planned reforms and 
new initiatives.

Technology’s Elusive Promise
In its quest to improve service to the bar and public, the 
Court leaned heavily on technology. After the success-
ful early experiments with computerization, there were 
high hopes that this would be a vehicle for materially 
improving the Court’s business. Fraser was an enthusi-
ast for information technology and gave it high prior-
ity. The Court tackled a number of ambitious projects: 

online access, electronic appeal books, electronic fac-
tums, creation of a website, improved online content, 
and development of management information policies 
and systems. The Court’s original “guru,” Kerans, pro-
vided leadership until retiring in 1997. Several of the new 
generation eagerly took up the torch, notably Fruman 
and Russell, and more latterly, Watson. No effort was 
spared, but success was mixed, as the limitations of both 
budgets and available technology were felt.

The Court’s first operational plan in 1996 outlined a 
comprehensive and very ambitious strategy to create, by 
the new century, a completely electronic environment 
for all aspects of appeals.31 Utilizing the Internet, every-
thing from the initial notice of appeal to appeal books 
and factums would be in electronic format with no 
paper copies filed. One of the central pillars of the plan 
was the acquisition of a proper management informa-
tion system, or MIS, as the backbone of any electronic 
system. These databases and user interfaces, which were 
becoming common in the business world, were required 
to run the Court’s operations. 

As the new Chief, Fraser had been surprised that the 
Court had no central filing system for internal admin-
istrative paperwork.32 Filing and managing appeals was 
still mostly a paper process. There was some primitive 
software to help track criminal appeals, but collecting 
data on the status of appeals or compiling even rudimen-
tary statistics had to be done manually. Fraser imme-
diately decided that a proper MIS was necessary. One 
function Fraser particularly desired was “issue tracking,” 
whereby a database would record the main points in an 
appeal and allow the Court to identify recurring legal 
problems. Rather than relying on anecdote, the Court 
would have hard data, and devise strategies such as con-
vening a special panel to settle a contentious point of 
law. A good MIS could also be used for electronic case 
and list management, including automating the moni-
toring and scheduling of appeals, which Fraser and oth-
ers saw as the future. 
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There was early promise that technology would deliver. 
The Court quickly took advantage of Internet access, 
which in the early 1990s was far from universal. The 
appellate court actually jumped ahead of much of the 
provincial civil service with a local network and an email 
system.33 Email exchanges and the ability to send and 
share documents electronically were extremely useful 
for a split court with judges resident in two cities. 

Another related initiative that proved very successful 
was video conferencing. The Court pursued the tech-
nology aggressively, and permanent facilities were first 
installed in Edmonton in 2002.34 The judges originally 
envisioned three uses: for meetings; for appearances 
of counsel outside the two main cities; and to allow 
inmates to be at hearings without physically transport-
ing them. Conferencing has proved invaluable for court 
meetings, especially during the winter months. It also 
proved “brilliant” for summer chambers motions; one 
judge could do the whole province.35 And conferencing 
has even allowed hearings to go ahead that otherwise 
would have been cancelled, when circumstances, par-
ticularly the weather, have prevented judges from trav-
elling, particularly in the NWT and Nunavut.36 As a 
 matter of policy, this is a last resort: the Court decided 
that conferencing should not be used for hearings except 
in case of emergency, but it has allowed appeals to go 
ahead that would otherwise have been cancelled 

Alberta judges also immediately saw the potential of 
the World Wide Web for communicating with the pro-
fession. An all-courts technology committee was set 
up in 1996 with the primary goal of setting up a web-
site for all three courts. Anne Russell was the appellate 
representative and later chair of the committee.37 The 
foundation project was an online database of all court 
judgments. Once the courts had this in place, a web page 
was designed to give the public access to the database 
and provide general information. Although the British 
Columbia appeal court was the first in Canada to go 
online, by 2000 the Alberta courts web page was up and 
running and had won a technology award.38 The website 

provided access to the rules of court, practice notices 
and directions, dates and schedules, and, most crucially, 
it was capable of being used as a portal for filing elec-
tronic documents.

However, the Court still awaited a comprehensive 
management information system. The vision of the 
Court was very ambitious even for the late 1990s. 
Unfortunately, no off-the-shelf software then in exis-
tence was up to the task, and the Court needed a cus-
tom system. The justice ministry, however, balked. 
It was planning an MIS for the entire ministry and 
insisted the Court participate. The judges reluctantly 
agreed, concerned that a universal approach would take 
much  longer, and their reservations were not misplaced. 
A ministry-wide system proved much too complex for 
the technology then available, and the project foun-
dered after several years.

This greatly impacted other initiatives. Earlier, the 
Court had decided to proceed with plans to automate 
list management as part of its new case management ini-
tiative. In 2000, the Court decided on a four-track sys-
tem, streaming appeals depending on type and urgency.39 
This required a system to manage appeals from filing to 
hearing, to put each appeal on the requisite track, mon-
itor the progress towards perfection, generate deadlines 
and notices to counsel, and then schedule the hearings. 
With no MIS, this had to be put on hold. Even the exist-
ing procedures of the court were jeopardized: the soft-
ware the Court had adopted some years before to help 
manage criminal appeals was so obsolete it was almost 
non-functional. 

The technical requirements for a new system were not 
too exacting, but a substantial outlay for software and 
hardware was required. Once again, the ministry was 
opposed to a custom system.40 The Court was forced 
to adapt software developed for the British Columbia 
Court Of Appeal for criminal appeals. It was a far cry 
from the comprehensive case management the Court 
had envisioned. As Côté succinctly put it: “Alberta spent 
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years trying to find or develop such a system, meeting 
many disappointments along the way.”41

E-Appeals: Almost but not Quite 
The creation of a website had opened up the possibility of 
electronic filing for appeals. Building on the work done 
during Laycraft’s tenure, the Court concentrated ini-
tially on making electronic appeal books mandatory for 
all appeals. Advances in technology allowed the Court in 
1994 to issue a protocol for submitting electronic appeal 
books on floppy discs. The Court started a pilot project 
requiring electronic books for appeals involving a trial 
longer than five days to supplement paper copies, a first 
in Canada. By February 1998, electronic appeal books 
were made mandatory for all appeals. The electronic 
books cut down on the amount of material physically 
filed by approximately 20 percent, along with related 
costs.42 Judges could much more quickly search through 
an electronic version. 

Not every judge was enamoured of electronic appeal 
books, and there were complaints from the profes-
sion about the expense and bother of creating them. 
However, the pilot project demonstrated the potential 
and the Court wholeheartedly pursued fully electronic 
appeals. It became the major technology focus in the 
early and mid-2000s. Enough progress was made that 
in 2004, the Court took an unprecedented step and 
declared that for trials longer than ten days, both fac-
tums and appeal books would be filed in electronic 
form, another first in Canada.43 

However, e-factums proved problematic. Hyperlinks 
in the e-factums were desirable to allow the reader 
to immediately link to the case law, authority, or evi-
dence in the appeal book. The links created exacting 
requirements, and preparing e-factums took consider-
able expertise, time, and cost. The Court still required a 
certain number of paper copies for permanent retention 
and for some judges, and this reduced the cost advan-
tage. Law firms also needed special software to upload 
their e-factums to the Court, another expense. Some 

large firms became skilled at producing e-factums, but 
the profession generally was not enthusiastic. Another 
limitation was budgetary. The Court did not have its 
MIS, and e-appeals had to be stored somewhere. The 
data storage for all electronic appeals was considerable, 
and no funds were available for necessary upgrading. In 
2007, after a meeting described as “contentious,” the 
Court reluctantly abandoned plans to make e-factums 
mandatory. 

The Rise and Fall of JIMS 
The setback seemed temporary. In 2009, the justice min-
istry unveiled the Justice Innovation and Modernization 
of Services (JIMS) program, an information technology 
initiative that involved many projects. Among other 
things, JIMS was intended to provide the systems the 
Chief Justice had sought sixteen years earlier. JIMS’ prin-
cipal objective was to enhance and modernize, through 
technology, the delivery of justice by all courts, largely 
replacing existing processes with new ones. Much effort 
was put into developing information management poli-
cies and architecture to deliver new systems. The chiefs 
of courts, notably Fraser, had the leading role.

The governance of the JIMS program was unprec-
edented in Alberta history. In a co-operative effort, a 
program board consisting of the chiefs of the courts and 
other senior judges and the deputy minister of justice 
and his most senior officials and technology experts was 
established. While developing the governance structure 
was not easy, it was a remarkable arrangement. For the 
first time in Alberta, the executive and judicial branches 
were directly engaged in a collaborative process to build 
a court system fit for the twenty-first century. 

There were high hopes for JIMS. Systemic reforms 
were foreseen on many fronts, particularly creating an 
electronic environment, from e-filing to e-access to 
e-courtrooms and everything in between. New case 
management systems were to replace legacy systems, 
to allow active case management, streamlining of court 
processes, automation where appropriate, and improved 
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service delivery particularly through online channels. 
JIMS envisioned providing more thorough and accessi-
ble information on court websites to educate the public 
and assist those with legal problems. 

Another innovative aspect of JIMS was its emphasis on 
privacy. The amount of personal information that would 
enter an integrated data management system was a very 
serious issue. The courts have a fundamental obligation 
to manage and control this information to prevent its 
misuse, preserve its accuracy, and protect the reason-
able privacy expectations of those providing this infor-
mation. The vast majority of people before the courts 
are not there voluntarily, and their opponent in court 
proceedings might well be the government itself. Thus, 
the courts are responsible for developing proper policies 
to deal with privacy, access, security, and retention of 
documents. JIMS held the promise of a genuinely inde-
pendent information technology and information man-
agement architecture that would have constituted the 
modern and secure court systems the public needed.

It was not to be. Considerable progress was made with 
several projects and more success would certainly have 
been achieved, but JIMS was defunded in 2013 as part 
of broad government cutbacks. Unfortunately, for the 
foreseeable future, this meant it was back to the inef-
fective ad hoc approach that had left the Alberta courts 
increasingly behind technologically. In fact, it must be 
said that Canadian courts generally have fallen behind 
courts in other countries, including even some in the 
developing world, in leveraging technology to improve 
the delivery of justice. There is much to be done if the 
courts in Alberta are to take the lead in this area. In the 
meantime, the Court remains committed to JIMS when 
government is able to renew funding.

The Court took fully electronic e-appeals further than 
any other appeal court in Canada, even if full success 
was elusive.44 As of the time of this writing, e-factums in 
Alberta remain an option, but one rarely used. However, 
the Court has not given up its dream of fully electronic 

appeals, case management, and all the other tantalizing 
promises of technology. Given the astonishing advances 
in information technology since the turn of the century, 
the original vision of the court is now more than feasi-
ble, even if the greatest barrier – the resources to carry 
it out – remains. 

And one small advantage to the delay is that the bench 
itself is more comfortable with the brave new world 
at hand. Russell and others recalled that many judges 
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initially did not even make use of electronic appeal books, insisting on paper 
books, a source of frustration to the registry staff.45 Over the last decade, 
this has changed. It may seem odd that there would still be judges who find 
using a computer daunting. Even among the “boomer” generation, assistants, 
students, and juniors insulated many senior lawyers from direct use of com-
puters for writing and research. Lawyers were a little notorious for being 
Luddites.46 Thus, the Alberta Court’s focus on technology was all the more 
impressive.

Adopting technology also illustrated how much more complex an appel-
late court in the twenty-first century had become. The judges were deeply 
involved in strategic planning and implementation, administrative work 
beyond their main judicial function but crucial for the Court’s future. Not 
surprisingly, the Court also wanted control over the process to ensure that 
its needs were met, including timely implementation. Government paymas-
ters did not dispute the obvious need for information technology, but the 
Court’s priorities were not necessarily the priorities of the ministry of the 
day. Left to its devices and with greater funding, the Court would by now 
likely have implemented e-factums and e-filing, to take two examples. In 
fact, the Saskatchewan Court of Appeal moved to do so in recent years, opt-
ing for a go-it-alone strategy that has proven successful.

Assigning Lead Judges 
Even with the assistance of counsel and students, it was still a tough proposi-
tion for all judges on a panel to thoroughly work up each appeal. One of the 
recommendations of the Fruman-Russell committee was assigning pre-hear-
ing responsibility to a “lead judge.” Each appeal would have a “lead judge” 
who would decide if extra research and briefing was necessary, analyze the 
appeal more deeply, and, if it seemed appropriate, prepare a draft judgment 
setting out that person’s preliminary thoughts on the appeal. The Court 
adopted the lead judge recommendation in 2003. 

Once the appeals were assigned to a panel for a sitting week, the head of 
that panel would assign a lead judge for each appeal. The other judges still 
did basic preparation for all the appeals, but having a lead judge ensured that 
issues requiring further research were done in advance. There were some 
potential pitfalls to this approach and initially some judges had reservations. 
One concern was that the other two judges would not prepare, or do so only 
cursorily. It did not prove to be an issue. There was no slacking off in effort by 
the members of the panel. Another potential concern was that the lead judge 
might dominate the hearing and essentially decide the appeal. In practice, 

however, the independence of the 
judges and the level of preparation by 
all meant the other judges had their 
own queries, ideas, insights, and con-
clusions. In addition, if the judgment 
was reserved, the lead judge was not 
automatically responsible for writ-
ing it. Other judges could elect, or 
be assigned by the presiding judge, 
to do so. 

Pre-hearing responsibility led to 
a widespread, although still infor-
mal, practice of drafting judgments 
before hearings. This was largely an 
outcome of the degree of prepara-
tion. For many simple error-correct-
ing appeals, the outcome was often 
predictable and it was relatively easy 
to draft a judgment that required 
comparatively minor editing after 
the hearing, especially with tech-
nology. A draft judgment could be 
edited in the conference room and 
issued as a bench memorandum. 
Where a reserve was clearly going 
to be required, typically no draft 
judgment was prepared. And even 
where drafts were prepared by a 
lead judge, it did not mean the panel 
would accept the result or reasoning 
suggested. Orphan drafts were not 
uncommon. To some extent, pre-
paring a draft judgment early merely 
moved work normally done after 
the hearing to before. But in prac-
tice, it facilitated bench memoranda 
of greater quality. Previously, bench 
judgments had been written more 
hastily or given as true oral judg-
ments. And while some judges were 
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very skilled at producing both quickly, the new process resulted in a better 
product. 

One concern with preparing preliminary draft judgments was that counsel 
might feel the Court had decided the appeal before hearing. In practice, 
this too did not prove to be a serious problem. From the judges’ perspective, 
it was impossible when reviewing factums not to form an initial opinion 
which might or might not be reflected in the final decision. One advan-
tage of pre-hearing circulation of drafts was that it allowed panel members 
to reflect on points of view with which they might not agree or points of 
contention that ought to be explored with counsel. Rather than hardening 
positions, it enabled judges to better appreciate the substantive points on 
appeal. Moreover, the post-hearing discussion of the Court was inevita-
bly better focused. More important, oral argument continued to have its 
place, and not infrequently, it would lead to a different result. It was easy 
enough to alter a draft post-hearing if argument changed the panel’s initial 
view. Alternatively, the panel could reserve and rewrite the draft or start 
over again.

Case Management: The Court Adds Case Management Officers
In the 1990s, the Court had recognized the need to improve list man-
agement, which really meant implementing case management. While the 
dream of having an integrated and automated management information sys-
tem faded, another idea took root and flowered: case management officers 
(CMOs). These were originally conceived of as similar to the masters in 
chambers found in Queen’s Bench who would monitor and, when appropri-
ate, manage appeals from filing to hearing. The concept had been used with 
success in US appeal courts. 

The Court surveyed other jurisdictions extensively on their appellate case 
management practices, looking as far afield as Australia and New Zealand, 
before adding CMOs into the strategic plan in 1998.47 After the Court 
worked closely with government on this initiative for two years, the govern-
ment amended the Court of Appeal Act to allow for appointment of CMOs.48 
The reform then stalled for lack of funding. But by 2007, again thanks to 
the government’s financial assistance, the Court was able to hire CMOs in 
Calgary and Edmonton.

In the original 2000 proposal for comprehensive case management, the 
Court had envisioned the CMOs taking over most list management duties 
and actively  managing appeals to the point of hearing. The potential was 
obvious. The position filled a big gap between the list management judges 

and the registry staff. The time the 
former could spend monitoring the 
progress of appeals and dealing with 
procedural issues was very limited. 
Nor could the list management 
judge engage in active case manage-
ment, even operating at arm’s-length 
through clerks or the deputy regis-
trar, since they might later be sitting 
on the appeals themselves. What 
was required was someone with the 
freedom to apply pressure, negoti-
ate on deadlines, and make related 
routine orders. A dedicated CMO 
provided the hands-on management 
that judges could not, along with the 
corresponding benefits. 

Once the CMOs were in place, their 
potential was quickly realized.49 In 
essence, the CMOs were respon-
sible for the progress of appeals 
from filing to hearing, ensuring 
appeals stayed on schedule, remind-
ing counsel of deadlines, following 
up on missed dates for filings, and 
determining when an appeal should 
be struck. The CMOs also analyzed 
incoming appeals and suggested 
Judicial Dispute Resolution (JDR) 
and expedited urgent appeals where 
appropriate. They interpreted and 
applied the Rules of Court and prac-
tice directives when problems or 
unforeseen issues arose, and decided 
when a chamber application was 
necessary. Although the CMOs did 
not receive the same judicial pow-
ers as Queen’s Bench masters, on 
the Registrar’s authority they used 
a section of the Criminal Code to 
refer deficient appeals to the judges 
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for summary dismissal. They have also created a similar 
procedure for civil appeals based on a provision in the 
Court of Appeal Act. 

With the CMOs in place, “speaking to the list” rap-
idly became a relic. When the CMOs were first hired, 
there might be seventy appeals on the list in Edmonton 
to sort out, a very busy day indeed.50 Now, there might 
be one. The list management judges in both cities soon 
delegated the job to the CMOs.51 The CMOs found it 
simpler to simply schedule a hearing date via email or 
phone. Speaking to the list, such as remains, now often 
only serves self-represented litigants. A great deal of the 
CMOs’ success has been attributed to their knowledge 
of, and relationship with, the bar. They know which law-
yers require more cajoling, and they are also available 
to solve problems and address concerns. One concern is 
whether subsequent appointees will replicate the blend 
of experience, judgment, and interpersonal skills that 
have made the incumbents so successful.52

Expediting Interlocutory Appeals 
Aside from active case management, the Court made 
other modifications to list management, building on the 
pilot projects of the 1990s. After extensive consultation 
with the criminal bar, sentence appeals were streamlined 
with automatic deadlines and quick scheduling for hear-
ing dates.53 The more elaborate streaming process for all 
appeals proposed in 2001 was not adopted, but in 2008, 
the Court created a new category, the Part J Appeal. The 
purpose was to expedite certain appeals, including child 
maintenance and custody matters (which were no longer 
heard with sentence appeals), appeals of interlocutory 
orders, and any others ordered expedited. The timetable 
for these Part J appeals was much faster – mostly auto-
matic – and the filing requirements much less: factums, 
for example, were set at fifteen pages maximum. 

This approach was consistent with the Court’s philoso-
phy. Maintenance and custody were matters that should 
not wait. The same was true for interlocutory appeals, as 
these affected the speed of litigation in the trial courts. 

The Court had a hidden agenda, which was to cut down 
on interlocutory civil appeals altogether by processing 
them quickly.54 The Court had concluded that interloc-
utory motions and subsequent appeals were sometimes 
being used as a delaying tactic in litigation. Some judges 
thought many had little merit. There had been an obvi-
ous increase in such motions in the 1980s, and the Court 
had then considered taking action.55 Moving interlocu-
tory appeals to a fast track proved to be a “win-win.” 
Once interlocutory appeals were moved to the Part J fast 
track, the numbers dropped dramatically, a result that 
seemed to speak for itself, helping both the litigants and 
the Court.56 Certainly it demonstrated the advantages of 
active list and case management.

Implementing Judicial Dispute 
Resolution For Appeals 
Judicial Dispute Resolution (JDR) was another innova-
tion that began in the 1990s and picked up steam in the 
new century, becoming a fixed feature of court assign-
ments. Alternate dispute resolution mechanisms arose 
in the 1980s and gained acceptance in the decades to 
follow. The popularity of mediation was not surprising. 
Even in Canada’s adversarial tradition, most litigation 
ends in settlements, not in court. Arbitration, media-
tion, and related resolution mechanisms became popu-
lar as an alternate to the traditional courts. 

As the name implied, JDR was judge-led mediation. It 
had an informal predecessor known to older counsel as 
“wood shedding.” Some trial judges were notorious for 
bringing counsel into their chambers during a trial and 
cajoling them into settling. It is probably safe to say that 
most counsel went along grudgingly with these informal 
resolutions. In the 1990s, Queen’s Bench experimented 
with a formal version, which was also strictly volun-
tary. JDR fit into a niche between settlement, on the 
one hand, and a trial. Judges would provide non-bind-
ing mediation backed by their considered opinion of 
the issues and the likelihood of success. JDR has proved 
very popular and useful in family law, particularly with 
self-represented parties. 
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JDR came to the appeal court in a slightly round-
about fashion. As with so many innovations, appellate 
JDR was first used in American courts. At first glance, 
JDR would not seem to have much application at the 
appellate level, since one party has already won its case. 
This raises the obvious question: Why would the party 
holding a winning judgment agree to pre-appeal JDR? 
There are a number of answers. Trial judgments can be 
reversed, and where the risk exists, the winning party 
may be motivated to talk settlement before the appeal is 
heard. An appeal might be from an interlocutory order, 
and settling it might resolve not only the interlocutory 
appeal but the entire lawsuit, thereby avoiding a trial. 
Also, where parties still had an ongoing relationship 
after the appeal, as in family or estate matters, settling 
the dispute might help preserve that relationship, espe-
cially if both sides felt that they “won” something.

Use of JDR began informally in Calgary. Hetherington 
as the list manager wanted to try JDR as a case manage-
ment tool, and collaborated with Conrad, who had done 
mediations on Queen’s Bench. The Chief Justice had 
also been considering pre-appeal JDRs for the Court as 
a routine part of its operations. (She recalled: “I thought 
it was an original idea for an appeal court. It was not.”) 
After a number of years of informal availability which 
proved the utility and success of this option, JDR began 
as a pilot project in Calgary in 1998 as an option for 
interested parties. In 2004, it expanded to Edmonton.57 
Since January 2005, it has been part of a judge’s regular 
assignments, with JDR days set aside in both cities each 
month. Although the success rate is very high, JDR is not 
as extensively utilized as the Court would wish, in part 
because of the absence of a comprehensive management 
information system to stream appeals appropriately. 

Interestingly, appellate JDRs are far more common in 
Calgary than in Edmonton. It is not clear why. One 
judge speculated it may reflect different legal cultures 
between the two cities and differences in list manage-
ment philosophy. One peculiarity of the Court is that 
Calgary and Edmonton schedule appeals differently, a 

situation dating back to 1980 when the Court started to 
apply more list management. In Calgary, when an appeal 
is initiated and counsel agree in writing to set deadlines 
for all their filings, a hearing date is assigned immedi-
ately. In Edmonton, a date is not scheduled until factums 
and appeal books of both parties are filed. The different 
approaches may reflect different schools of thought seen 
among appellate courts: Edmonton’s approach being 
court-centric, with judges running the appeals, while 
Calgary’s is counsel-centric, allowing litigators to dictate 
the pace. Each set of judges tend to prefer their city’s sys-
tem, although the Chief Justice would prefer a common 
approach in both cities so that the bar is not required 
to accommodate themselves to two systems. Although 
all other Court practices are now identical between the 
two cities (making them so was another priority for the 
Chief Justice), this one difference still remains. 

Time Limits on Oral Argument 
Instituting a time limit for oral argument was one of 
the most revolutionary changes the Court ever made. 
Even at the turn of the century, Canadian courts were 
still married to the oral tradition. By contrast, many 
American intermediate appellate courts had decades 
earlier adopted written argument only for appeals. If oral 
argument was allowed, it was usually subject to strict 
time limits. The US Supreme Court adopted a 30-min-
ute limit and was known to shut off a lawyer’s micro-
phone if they went longer. The SCC set a one-hour limit 
in 1987. But it was some time before provincial appeal 
courts followed this lead and abandoned the tradition of 
fulsome oral argument.

Aware of American practice, the McGillivray and 
Laycraft courts had considered time limits and even 
written arguments only for certain appeals. But the 
Court in that era was not ready to restrict oral argument, 
in part due to tradition, but also because judges found 
it useful. Fruman and Russell recommended time lim-
its. Given the preparation work the judges did, extensive 
oral argument was increasingly inefficient on many rou-
tine appeals. As a rule, the judges could learn about an 
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appeal much faster through reading. Their desire was for 
counsel to clarify their arguments and answer queries on 
points of concern. Despite the long-standing use of fac-
tums in Alberta and the Court’s frequent directions for 
concise presentation, lawyers could still be long-winded, 
unfocused, and repetitive on appeals. Some even wanted 
to read their factums to the Court. 

Occasionally, lawyers exploited the lack of time limits. 
One senior staff lawyer remembered an appeal with very 
senior counsel that went on for days for no good rea-
son other than counsel stubbornly persisting with an 
argument going nowhere. This was despite the presence 
of McClung, a master at keeping lawyers to the point. 
There was a consensus on the Court that time limits 
would better focus arguments on the key issues. Time 
limits were also seen as useful with self-represented lit-
igants, whose rambling presentations were often the 
norm, not the exception. 

Although time limits were first proposed in 2000, it 
was not until 2004 that the Court initiated a pilot proj-
ect setting a time limit of forty-five minutes per party 
for oral argument. Counsel could ask leave in advance 
for longer argument if they felt it was necessary. On an 
informal basis, the judges were also willing to be flex-
ible. If a panel’s questions, for instance, took up too 

much time, the members usually allowed extra time. 
The pilot project was considered a success, and in 2008 
the Court made time limits permanent. After some ini-
tial grumbling, the bar generally supported the change 
as it became obvious to the counsel, as with the judges, 
that hearings were vastly improved. 

In the nearly universal opinion of the judges of the 
Court, time limits were revolutionary. Long appeals 
became a rarity. Panels could “cut to the chase” and 
address the points where they required clarification. 
However, the Court never seriously considered moving 
towards the American practice and ending oral presen-
tations, even for routine appeals. Aside from tradition, 
most judges felt that focused argument and asking their 
own questions of counsel still helped clarify issues. And 
in a persistent number of appeals – anywhere from 10 to 
30 percent – the panels came out of a hearing with a dif-
ferent view. Other appeals had no obvious outcome, and 
the extra input of counsel was crucial.

Nevertheless, there was a place for written argument 
alone. The Court had first made this option available to 
lawyers in 1998. The primary reason for introducing it 
was to increase access to the Court for counsel from out 
of town and speed up some routine appeals. However, all 
parties had to agree in writing and the list management 
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judge had to approve the request. Perhaps as a conse-
quence, while the option remains, demand has never 
been very great. Attachment to the oral hearing contin-
ues to be strong for bench and bar alike.

The Self-Represented Litigants
Case management was also a boon in dealing with a 
growing challenge for the Court – the self-represented 
litigant. Courts have always had litigants who acted for 
themselves. Aside from the incarcerated, there were 
those who either could not afford representation or 
did not trust lawyers. There were even a few serial lit-
igants who relished being in court and treated it as a 
hobby. Some self-represented could be a nuisance, but 
most were sincere and some did an excellent job. Self-
represented litigants have been successful at the SCC. 
In one Alberta case where an unrepresented litigant 
attacked Alberta’s mandatory helmet law on Charter 
grounds, Stevenson complimented the man on his pre-
sentation.58 Until the 1990s, however, “self-reps” were 
uncommon in the courts and rare at the appellate level. 

By the turn of the twenty-first century, however, the 
number of these litigants had dramatically increased. 
One major cause was the cost of litigation. Legal rep-
resentation had become much more expensive and 
increasingly outside the means of middle-income earn-
ers.59 This meant a surge in self-reps, especially in family 
law matters. The chief difficulty with these litigants was 
their lack of legal knowledge and training. Navigating 
procedure and grasping legal principles were not easy for 
many. In the courtroom, judges had to balance the need 
to give self-reps some assistance with their duty to be 
impartial. 

Many self-reps managed to do a reasonable job. However, 
there were some self-reps who could be described 
uncharitably as cranks and kooks. It was a category that 
included the mentally ill, crusaders in fringe causes, 
individuals looking for a soapbox, a rag-tag assortment 
of conspiracy theorists, anarchists, “detaxers,” religious 
fanatics, marijuana advocates, and a loose assortment 

of particularly troublesome types whom one trial judge 
dubbed the “organized pseudolegal commercial argu-
ment litigants.”60 The “detaxers,” as an example, who 
were very prevalent in the United States but also seen 
in Alberta, denied that governments had the power to 
tax citizens. There were many variations on this theme. 
Some groups even provided direction on how to tie up 
court resources as a way of attacking “the system.” 

What the self-reps had in common, from the sincere 
to the bizarre, was their disproportionate impact on 
resources. Some repeatedly revisited the same issue, con-
stantly refiling applications and motions and appealing 
every denial of leave. This behaviour was also a strategy 
seen in family law where delaying proceedings was the 
objective. The greatest burden by far was on the regis-
try counter staff and the case management officers. The 
clerks did their best to assist the self-reps in properly fil-
ing their appeals; one self-rep could use up hours of staff 
time. Staff were also subject to abuse from the fringe ele-
ment. It was probably the sincere but inexperienced liti-
gant, however, who was the biggest drain on their time. 
Having case management officers with the authority to 
intercede was invaluable, but self-reps were a significant 
demand on their time too.

The challenge for the judges was different. Nuisance 
appeals still required preparation, a hearing, and dispo-
sition, and thus judicial time, a scarce resource. More 
directly, some appeals were very difficult to understand 
and required more effort. The hearing was most bur-
densome as the panel tried to ensure the self-rep was 
given the opportunity to make arguments without being 
unfair to the other party. Frequently, this would involve 
very discursive presentations. One judge recalled a hear-
ing, before time limits, when the self-rep appellant took 
two days and the represented respondent half an hour. 
Chronic litigants often simply treated the hearing as a 
chance to pursue their particular obsession or agenda. 
Time limits on argument made a tremendous difference.

HUT TERITE FARM WOMEN AT WORK. IN 2007, THE COURT GRAPPLED WITH RELIGIOUS RIGHTS IN HUTTERIAN 
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Since 2007, the courts now have another tool, the vex-
atious litigant statute passed by the Alberta legislature. 
It had previously been possible for a court, including the 
appeal court, to make an order preventing a troublesome 
litigant from continuing proceedings without leave of 
the court if it was deemed an abuse of process. The stat-
ute made this simpler and more direct, allowing courts 
to prevent a litigant from instituting further actions 
without express leave. Judges are also mindful that a 
vexatious litigant could become more than a nuisance. 
One Calgary judge reported an uncomfortable incident 
when she ended up on the elevator with an aggressive 
 self-represented litigant who had just appeared in front 
of her. Although no threats were uttered, there have 
been incidents in the trial courts with such litigants that 
required the intervention of security.61 The incident 
also underlined the inadequacies of the Court’s facility 
in Calgary, which lacked proper security and separate 
access for the judges. 

The Court’s location in TransCanada Tower also lacked 
the resources for self-represented litigants that became 
available at the courthouses. The judiciary in Alberta 
have always been very concerned that the public have 
access to the courts. Assisting the self-represented has 
been a priority. Both the Calgary and Edmonton court-
houses have law information centres to assist self-reps, 
while Alberta’s legal aid society has duty counsel at the 
courthouses to provide advice. The Court put together 
a short guide to filing appeals for the self-represented. 
Much still needs to be done for the self-represented, but 
it is a difficult balancing act. As one judge said, “One of 
the downsides of an open court system is that we have 
an open court system. But the alternatives are worse.”

The Changing Workload
The prevalence of self-represented litigants was also 
one example of the Court’s shifting caseload in the 
new century. Though not necessarily dramatic, there 
has been a shift from private to public law, and towards 
fewer appeals in total, but with each requiring more 
time and effort. There has been a steady reduction in 

civil litigation, particularly commercial litigation and 
corporate litigation that only a decade before was a bur-
den on the court. At the same time, though, there have 
been more appeals from administrative boards and tri-
bunals. In the result, the overall workload for the judges 
has in fact increased as complexity has been substituted 
for numbers. 

The Court’s lack of a management information system 
makes it difficult to build a detailed picture of appeals. 
But available statistics paint an interesting picture. In 
1992, the Court heard almost twice as many criminal as 
civil appeals.62 However, by 2011, only about 45 percent 
of appeals filed were criminal, the rest civil.63 Declining 
crime rates, the settling of Charter law, and the appli-
cation of standards of review, especially in sentencing 
appeals, all played a role in reducing the number and 
percentage of criminal matters. Family law, despite the 
many cases in the trial courts, made up only about 10 
percent of appeals in 2011.64 About 15 to 20 percent of 
appeals involved administrative law, appeals directly 
from boards or tribunals or judicial review in a lower 
court. Compared to other provinces, Alberta allows far 
more statutory appeals directly to the Court from tribu-
nals. Bodies such as the Energy Resources Conservation 
Board are linchpins in Alberta’s resource economy. This 
meant a large number of administrative law matters for 
the Court. The rest of the civil list was a mixed bag of 
commercial and corporate matters. 

Although commercial appeals have not vanished, the 
considered opinion was that the Court now saw fewer 
of these cases. It seemed clear that much of this litiga-
tion simply left the traditional court system in favour of 
alternative dispute resolution mechanisms. There was a 
persistent story among the Alberta bench and bar that 
several very expensive and drawn-out instances of liti-
gation in the 1980s and early 1990s led corporate execu-
tives to look for alternatives.65 

It was true that North American corporations explored 
alternative dispute resolution (ADR) such as arbitration 
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or mediation as an alternative to litigation in the 1990s. 
Justice O’Brien certainly experienced this change while 
in practice. Like other top Alberta litigators, he added 
ADR to his toolbox in the 1990s. As he pointed out, 
while ADR procedures were not necessarily less expen-
sive than litigation, there were some big advantages, 
including privacy in proceedings and the special exper-
tise of arbitrators and mediators. As a result, a great 
deal of commercial litigation has been removed from 
the court system. The judges might well have welcomed 
this development. That litigation invariably produced 
truly enormous amounts of material that took up entire 
book shelves. Indeed, it inspired the Court to plunge 
into electronic appeals. Further, aside from the massive 
piles of paper, the appeals could be very complex and 
technical. 

The reduction in commercial appeals has not led to 
a corresponding reduction in the judges’ workload. 
Appeals today are often far more complex than those in 
the past. The rigorous application of standards of review 
(explored below) have removed many of the appeals that 
were easier to dispose of, leaving those requiring more 
work. This was confirmed by statistics which saw a jump 
in reserve judgments from 35 percent to almost 60 per-
cent of all decisions in recent years.66 Administrative law 
appeals are typically challenging, especially those from 
boards governing Alberta’s energy sector. Appeals from 
other tribunals may also raise serious public law issues.67 

The statistical data reveals that there has also been 
an increased tendency to write, as shown not just in 
the number of reserves but in the length of decisions. 
Reserve judgments became much longer in contrast to 
the sparseness seen in earlier courts, and the same was 
true of memoranda. Justice Picard opined that judgments 
often contained unnecessary obiter dicta.68 She thought 
that a long bench judgment or memorandum missed the 
point – both formats were meant to be brief. Some col-
leagues agreed and noted multiple opinions were becom-
ing more common, an undesirable development in terms 

of clarity. It may be one negative aspect of the judges’ 
extensive preparation. 

Other judges, however, believed more writing simply 
reflected the greater demands of the appeals. It was no 
longer sufficient for the Court to approve or reverse in 
a summary way. This obligation was particularly acute 
when, as a result of divided signals from the Court or 
SCC, first instance courts or tribunals were misinter-
preting or misapplying otherwise binding decisions. 
The increase in length of reserve judgments and memo-
randa also reflected the more difficult appeals the Court 
now tended to hear. The cost of litigation often meant 
that matters that made it to the Court were going to 
be contentious, complex, and not easily resolved. As one 
judge observed, most of the appeals seen by the Court 
have significance beyond the parties. Thus, it was usu-
ally worthwhile, or necessary, not to be parsimonious 
with reasons.

The Standards of Review:  
Changing the Role of Appellate Courts 
The application of standards of review was another, per-
haps even more fundamental reason that appeals heard 
by the court were more complex and more substantive 
than ever. It was a trend that began in the 1990s and 
picked up speed over the next two decades, and had 
a substantial impact on the role of appeal courts in 
Canada. Alberta was no exception. It probably led to a 
smaller number of appeals but ones with greater com-
plexity. As Roger Kerans, an expert on the subject, said: 
“The governing principle for limiting review should be 
that the sole purpose of a standard of limited review is 
to avoid duplication of effort by judicial actors on issues 
if no commensurate improvement in the quality of jus-
tice occurs.”69 The result of implementing more rigorous 
standards of review was to significantly narrow the scope 
of action for appellate courts, with both positive and 
negative consequences, depending on one’s perspective. 

Standards of review outline the rules of engagement for 
appellate review. They identify the degree of deference, 
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if any, that an appeal court should give to a trial court or 
tribunal on fact findings, questions of law, and issues of 
mixed fact and law. For example, in reviewing findings 
of fact, a high level of deference is called for. A reviewing 
court should not overturn findings of fact in the absence 
of overriding error, because trial judges and juries have 
had an advantage in determining them. This prevents 
appeals from becoming a rehearing of the trial evidence 
and instead focuses appeals on questions of law. 

This and other points of deference, however, were, and 
often are, honoured as much in their violation as in their 
observance. Justice Hunt remembered being told, upon 
raising the standard of review: “I’m an appeal court 
judge and I know better than a trial judge.”70 This was 
why the SCC, starting in the late 1970s but more defini-
tively a decade later, explicitly stated standards of review 
for the benefit of appeal courts. This prevented appeal 
courts from needlessly and unproductively reversing 
trial judges. With the SCC unable to hear more than 
a handful of appeals from any one province, promoting 
self-restraint by appellate courts was necessary.

In the 1990s, panels on the Alberta Court began to fre-
quently refer to the proper standard of review, and by 
2001, the Court required that factums state the relevant 
standard for each legal issue.71 Many judges adopted the 
habit of stating the standard that applied before pro-
ceeding to further analysis. The reason for this greater 
consciousness of the standards was that the SCC had 
started giving more explicit direction to appeal courts to 
consider the standard of review. In 1994, Roger Kerans 
had written a definitive text on the subject, Standards of 
Review Employed by Appellate Courts, reflecting American 
and British appellate thought.72 This, in turn, influ-
enced the Alberta Court’s consideration of the correct 
standards. 

There were great benefits to an appellate court in pay-
ing rigorous attention to the standards. It was one way 
of reducing the caseload. Applying the relevant standard 
showed quickly if there was any merit to the appeal. 

Explicit standards also focused appellate advocacy on 
a more accurate assessment of the merits of an appeal. 
Counsel would know the threshold they needed to meet 
for a successful appeal, and thus, at least in theory, they 
were less likely to pursue an unmeritorious appeal. As 
another judge stated in a memo: “Once the law is clearly 
settled and the judges of the Court of Appeal convince 
counsel that they will strictly adhere to the established 
standards of review, our case loads should decrease.”73

The standards were particularly useful in administra-
tive law, where it was long recognized that appeal courts 
should not unduly interfere with tribunals, especially 
those with very specialized expertise. That said, the var-
ious boards and disciplinary bodies still required some 
judicial supervision. Standards of review very much 
helped clarify when courts should step in and when they 
should defer. The proliferation of such boards and tri-
bunals and the increase in appeals and judicial review 
applications from these tribunals was another reason the 
standards became important.

The SCC altered the standard of review landscape 
with two decisions around the turn of the century, 
Pushpanathan in 1998 and Housen in 2002.74 The former 
instructed appeal courts on how to determine the def-
erence due to administrative tribunals, while the latter 
very explicitly spelled out the standards of review gen-
erally for reviewing decisions of trial courts. Both deci-
sions significantly tightened the standards of review. 
For courts, Housen established “palpable and overriding 
error” – clearly wrong and affecting the outcome – as the 
standard of review for any fact findings and for ques-
tions of mixed law and fact, with “correctness” being the 
standard for questions of law. Along with establishing 
a “functional and pragmatic analysis,” Pushpanathan set 
three standards of deference for tribunals, namely rea-
sonableness, patent unreasonableness, and correctness. 
The principles in these decisions may not have been 
new, but the formulation was strict. 
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This did not necessarily sit well with judges of the appeal 
courts, including Alberta’s.75 As one judge said, perhaps 
a little wearily, the standards were “the flavour of the 
month,” the prevalent appellate trend of the 2000s, but 
the pendulum was due to swing back. No judge denied 
the necessity and the value of the standards of review, 
but several were restive about how restrictively they 
were applied. For some judges and academics, the scope 
of appellate review had become too narrow. One judge 
opined that the SCC seemed intent on doing away with 
judicial review in administrative law.76 Skeptical judges 
were concerned that appellate courts had become pow-
erless to intervene in an unjust or unfair result because 

the degree of deference was too great. As one judge put 
it, perhaps exaggerating for effect: “The Charter has 
probably resulted in many a guilty man getting off scot-
free and the standards have resulted in innocent men 
going to jail.”77 

Other judges were less concerned, either because they 
agreed with the SCC’s reasoning or because they were 
simply following stare decisis. And in any event, a number 
felt there was not much danger of serious injustice being 
perpetrated, as an unfair or unjust result would certainly 
fall under “palpable and overriding error” or be deemed 
“unreasonable.” Another put it more bluntly: “Any hon-
est appellate judge would admit that whatever the stan-
dard of review, if there is an obvious wrong, they will 
find a way to correct it.”78 

IN 2010, THE COURT CONSIDERED ANIMAL RIGHTS AND THE FATE 

OF LUCY THE ELEPHANT, DISCUSSED BELOW IN REECE V CIT Y OF 

EDMONTON. ^ CANADIAN PRESS/JOHN ULAN, < SYLVIA LABELLE



406

The Alberta judges with qualms about the standard of reviews were not 
alone. Even at the highest court, there was some sympathy with the view 
that appellate intervention should not be excessively constrained. As a post-
script, the SCC later changed the standards of review for tribunals, reducing 
them from three to two, keeping reasonableness and correctness and elimi-
nating the “patently unreasonable” standard.79 It also confirmed that simply 
because a question was an error of law, it did not follow that the standard of 
review for tribunals on these errors would be correctness. Much depended 
on other considerations as well.

Debate or consideration of how the standards affected intermediate appel-
late courts was not just a matter of technical interest or efficiency. It also 
had profound implications for the role of such courts in upholding the rule 
of law, especially with respect to the actions of government. And this was 
increasingly a concern for the appellate judges of Alberta as the new century 
progressed. 

The Fraser Court At Law: The Second Decade On
The Charter permanently changed the relationship between individuals and 
government. And with courts, as the duty to protect the rights and freedoms 
of individuals and to enforce the true responsibility of government became 
the central role of the judicial branch. There was now a supreme law to 
which government had to yield under s. 32 of the Constitution Act, 1982. The 
nature of the responsibility of the courts had changed massively. 

The executive and legislative branches did not forget the powers they previ-
ously possessed, ones they had granted to themselves without judicial surveil-
lance or recourse. Both branches kept a jealous eye over their stature, power, 
and interests. Crown office holders often clung to a unitary vision of where 
the authority of government should rest. In the 1980s, the constitutional tug 
of war regarding the Charter’s impact on the proper balance of state power 
was still in its early stages. The courts were yet to see how sophisticated the 
other branches could be in turning to their use any court-declared rules 
affecting their powers. At the same time, there was also a broad expansion 
in the regulatory state, a rapid increase in the involvement of state agencies 
in people’s lives, an astounding evolution in technology, and a large increase 
in the range and capacity of state agents. 

Necessarily, the Laycraft era had been a time of building the floors for the 
constitution, frequently using familiar bricks. But for most topics bruited 
in that time, the powers of the executive or legislative branches were never 
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seriously jeopardized by any judicial interpretations. The other branches 
adapted quickly to judicial pronouncements of reformed legal policy. It was 
not yet directly threatening to the state to be instructed to show more tol-
erance or concern about the rights and freedoms of individuals or to give 
equal justice to disadvantaged minorities. The momentous nature of the 
achievements in constitutional development in that era often involved erect-
ing frameworks and setting outlines and occasionally blazing new trails in 
the process of stabilizing the new constitutional order. In the result, it pro-
duced a respectable and firm platform on which the new constitution could 
rest without wobbling.

The late twentieth-century and early twenty-first-century judges of the 
Fraser court were not necessarily more or less conservative or deferential 
to legislatures, nor more or less activist than their predecessors. The key 
difference in the judicial complement of the Court is its broader life experi-
ence and its richer understanding of the role of law in society (notably public 
law), coupled with increased sophistication of constitutional legal thought. 
The members of the Court are also generally far more comfortable with the 
more overt law-making role of judges, its associated array of legal remedies, 
and with the fact that “context is everything.” The Fraser court has also 
had to deal with more contentious areas of dispute, especially surrounding 
the meaning and scope of equality rights under s. 15 of the Charter (with its 
potential impact on government expenditures), further claims under lan-
guage and aboriginal rights, potential conflicts between security issues on 
the one hand and a wide array of affected rights on the other, with yet more 
to come in areas with highly personal dimensions to them, such as religion, 
privacy, medical ethics, freedom of thought, freedom of movement, end of 
life, right to proper medical care, and many more.

It is not just the judges who now understand the relevance of context. So too 
do the executive and legislative branches. As a result, the legislative branch, 
especially Parliament in recent years, has escorted enactments with declara-
tions of what the context is. New laws often start with a prologue describ-
ing or defining the society into which the new law is being introduced. This 
use of “preambles” to enactments, to explain the purpose of the statute, but 
also to fix the factual reality against which the statute would be evaluated, 
is now a routine feature of laws where constitutional scrutiny is expected. 
Whether, and to what extent, this approach freezes out the courts from an 
assessment of relevant context in any particular instance remains to be seen. 

Another important change of modern law has been the emergence of the 
concept of constitutional “dialogue” between branches of government. 

 JUSTICE CAROLE MILDRED CONRAD
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Previously the focus of constitutional evaluation of law was a matter of 
determining whether a particular government had the jurisdiction to pass 
the law under the division of powers between the federal and provincial gov-
ernments. If the law was beyond the reach of the legislator, its purpose was 
irrelevant and the courts simply declared the fact it was ultra vires that level 
of government.

Now, if the law’s purpose is within reach but the means chosen are con-
stitutionally infirm, the courts have shown some willingness to make sug-
gestions. Similarly, the courts have moved a long way towards supporting 
“co-operative federalism,” adopting principles and reasoning models that 
allow for federal and provincial legislation to be integrated and co-exist in a 
harmonious manner. In a sense, a strong form of judicial deference to legisla-
tion has re-emerged. The idea of two branches of government, the judiciary 
and legislative, in effect engaged in a slow motion discussion with the emer-
gence of tools like the “stay of declaration” to permit statutory amendments 
to catch up, would in earlier generations be regarded as heresy. But this is 
no longer the case. 

So where is the Alberta Court today? The Court is part of a judicial branch 
that continues to be actively engaged in dialogue with the legislative and 
executive branches of government to ensure that laws conform with con-
stitutional values. And yet, as with all Canadian courts, the Court faces the 
phenomenon of an executive branch in virtual domination of the legislative 
branch both at the provincial and national levels of government. As those 
branches no longer operate to check one another, but rather seem to rein-
force the ability of the executive to act, the Court essentially constitutes the 
sole recourse for Albertans in dispute with government. It also remains the 
only legal authority capable of restraining the exercise of discretion by the 
executive and its increasingly numerous agencies. 

Further, both at the federal and provincial levels, the merged branches, with 
the benefit of technology, now possess an increasing capacity to choose not 
to leave people “alone.” For example, the Hunter v Southam requirement of 
judicial authorization before a search can occur did not result in fewer or less 
intrusive searches. Rather, Parliament and the legislatures adopted schemes 
for authorizing searches and seizures of all sorts, with an intensity of intru-
siveness unforeseen in generations past. Given the reach of new information 
technology, the power of the executive branch to accumulate and aggregate 
data has grown exponentially. 
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As the Court begins its second century, striking the appropriate balance 
between legitimate state concerns about preserving safety and security on 
the one hand, and protecting constitutionally guaranteed individual rights 
and freedoms, along with any concept of privacy on the other, will likely 
be one of the Court’s next frontiers. So too will be finding the appropri-
ate balance where Charter rights collide. And of course, there remains the 
challenge of the Court’s settling the scope of certain Charter rights in an 
era where concerns about privacy, the environment, and religious and social 
issues dominate the legal landscape. Further, given the state’s gradual devel-
opment into an inexorable force in the lives of individuals, the Court will 
be called on to ensure that constitutionalism and the rule of law, as guaran-
teed by the courts, continue to be the immovable foundation intended under 
Canada’s constitution. 

R v Arcand: Truth in Sentencing
The Court could be seen grappling with deference in criminal sentencing 
with R v Arcand. Alberta’s appeal court had long sought to create more uni-
formity of approach in sentencing through the use of starting point sen-
tences. Somewhat controversial when introduced in the 1980s despite their 
use in England, starting points were not enthusiastically endorsed at the 
SCC. The introduction of conditional sentencing in 1996 as part of a major 
overhaul of sentencing provisions in the Criminal Code only complicated 
matters. Alberta’s Court of Appeal arguably regarded conditional sentenc-
ing skeptically and was not entirely in step with high court jurisprudence. 
For the Alberta Court, the ongoing dialogue with the SCC over starting 
point sentences and conditional sentences also led to debate and consider-
ation of other Court policies, such as the categorization and circulation of 
judgments and the effect of stare decisis, on its own decisions. 

By long-standing tradition in Canada, sentencing was the trial judge’s 
domain. Appellate courts were only given broad powers to review sentences 
in 1921. Some appeal courts gave trial courts great deference in sentencing; 
some less so. Much seemed to depend on the trial court result. If the appeal 
court disagreed with it, the willingness to intervene was greater. In the early 
1980s, the Alberta appeal court enthusiastically embraced starting point 
sentences. The purpose was to reduce unacceptable disparity in sentencing 
through uniformity of approach. This involved setting down a starting point 
sentence for offences that met certain similar criteria. The figure was to be 
used as a starting point, not ending point, for sentence. The trial judge con-
tinued to have the latitude to tailor the sentence to the offender by consider-
ing the aggravating and mitigating circumstances of the offender’s conduct. 
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In R v McDonnell,80 a 1997 appeal to the SCC from the Alberta Court, the 
high court decided that deviating from a starting point was not by itself a 
reviewable error. The case involved the sentencing of a foster parent who 
sexually assaulted a sixteen-year-old girl in his care. The Court found this 
to be a “major sexual assault,” since he had penetrated her vagina with his 
penis. The accused had also later sexually assaulted a babysitter, touching 
her pelvis and vaginal areas. The sentencing judge imposed a sentence of 
twelve months in custody and two years’ probation. The Court substituted 
a sentence of five years’ imprisonment. In a divided 5–4 decision, the SCC 
allowed the appeal and restored the one-year sentence. At the same time, 
the SCC approved of starting points as a valid method to provide guidelines 
for trial judges. 

It is fair to say that this judgment caused as much confusion as clarifica-
tion. Some observers, and judges, thought that the decision meant starting 
points were essentially meaningless. The Court did not agree. It regarded 
McDonnell and the subsequent SCC decision in R v Stone81 as affirmations of 
an appeal court’s ability to set starting points. However, not every judge on 
the Court agreed with this position. 

A major overhaul of sentencing in 1996 did not clarify matters. Nothing was 
said about starting points, but the amendments to the Code did place more 
restraint on sentencing judges. For the first time, sentencing principles were 
codified, the proportionality principle was set out as the overriding sen-
tencing principle, and trial judges were expected to provide reasons for the 
sentence imposed. The 1996 amendments also introduced conditional sen-
tences. Offenders could potentially serve sentences less than two years in 
the community, subject to conditions such as curfews, entering treatment 
programs, or community service. The general intent was less incarceration 
and more rehabilitation. R v Brady,82 jointly written by Fraser and Côté, was 
the Court’s initial guideline judgment on the subject. It concluded that con-
ditional sentences were not appropriate for offences where deterrence and 
denunciation were the primary objectives. 

In a later 2000 SCC decision, R v Proulx,83 the SCC, as with McDonnell, 
seemed to both disagree with and endorse the Court’s position in Brady. 
The SCC reasserted the principle of deference to the sentencing judge and 
specifically stated that any offence could potentially receive a conditional 
sentence as long as the statutory requirements were met.84 Nor could start-
ing points necessarily rule out a conditional sentence for a particular crime.85 
However, the decision also quoted approvingly from the Court’s analysis in 
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Brady, citing it several times, and again reiterating that starting points could 
be useful guidelines.86 

In 2001, the Court, in R v Rahime,87 noted that the SCC’s decision in Proulx 
had again endorsed starting point sentencing. Rahime had a five-judge panel 
and was intended to put the issue to rest in Alberta. This was necessary 
because Justice Berger in R v Beaudry,88 speaking only for himself, had come 
to the opposite conclusion.89 Berger argued that Part 13 in the Code and the 
SCC’s jurisprudence had changed the law so as to make the Court’s starting 
point sentences outdated for conditional sentences. Thus, it was not neces-
sary to use the Court’s reconsideration process to find they were no longer 
binding. In taking this approach, Berger also questioned both the Court’s 
practice of assigning different precedential weight to decisions of the Court 
depending on whether they had been circulated, and the degree to which 
any decision bound another panel of the Court.90 

Another member of the panel, Justice Russell, while concurring in the 
result, firmly rejected Berger’s analysis. She pointed out there were two dis-
tinct issues. The first was the doctrine of stare decisis, including the scope of 
its recognized exceptions. The second was the procedure that governed an 
appellate court’s reconsideration of its past decisions. She stressed that the 
Court had the right to reconsider past precedent but this must be done in 
accordance with the Court’s reconsideration procedure. Berger had inter-
preted an earlier decision by Kerans in Barrett v Krebs91 as leaving members 
of the Court with discretion to depart from precedent in exceptional cir-
cumstances. Russell did not dispute this but said it missed the point. While 
Kerans had recognized, as did she, that the Court could depart from prec-
edent, this should only be done in accordance with the Court’s reconsider-
ation procedure.

Despite the conclusive nature of Rahime as a circulated reserve decision of 
a five-judge panel of the Court, the debate on starting point sentences, con-
ditional sentences, and precedent was not finished. Other sentencing panels 
on which Berger sat continued to make the same points as Beaudry. 

Finally, in 2010, the Court again confirmed the law in R v Arcand, in another 
five-judge panel.92 In Arcand, an aboriginal offender received a conditional 
sentence for sexual assault. The Crown appealed. The majority, consisting of 
Fraser, Watson and Côté, in a joint judgment, once again positively affirmed 
starting point sentences and restraint in applying conditional sentences, par-
ticularly with sexual crimes. After a thorough analysis of the history and 
principles of sentencing, the majority concluded that the 1996 sentencing 
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amendments, and subsequent amendments aimed at restricting use of con-
ditional sentences, demonstrated that Parliament intended to provide a 
statutory framework for the exercise of discretion by trial judges. That dis-
cretion was constrained by the principles Parliament set out. The majority 
also reviewed the SCC’s jurisprudence on starting points and concluded that 
the SCC had endorsed their utility more than once. It clearly interpreted the 
high court’s pronouncements on starting points, guidelines, and appropriate 
deference as preserving Alberta’s approach. 

The majority was very concerned that if appeal courts failed to minimize 
unjustified discrepancies in sentencing, Parliament would move to curtail 
judicial discretion. The majority sought to come to grips with this concern 
in Arcand and at the same time, it reaffirmed the starting point approach 
to sentencing. Arcand also reconsidered four decisions of the Court that 
had more or less followed Beaudry. All were overruled. Not surprisingly, in 
addition to affirming the Court’s position on starting points, Arcand also 
affirmed long-standing policy on circulation and reconsideration of prece-
dent. The significance of the majority judgment also lies in its identifying 
certain sentencing truths in Canada today and why appeal courts should not 
abandon their central role in sentencing:93

We must face up to five sentencing truths. First, it is notorious amongst judges, 
of whom there are now approximately 2,100 in this country at three court lev-
els, that one of the most controversial subjects, both in theory and practical 
application, is sentencing. That takes us to the second truth. The proposition 
that if judges knew the facts of a given case, they would all agree, or sub-
stantially agree on the result, is simply not so. The third truth. Judges are not 
the only ones who know truths one and two, and thus judge shopping is alive 
and well in Canada – and fighting hard to stay that way. All lead inescapably 
to the fourth truth. Without reasonable uniformity of approach to sentencing 
amongst trial and appellate judges in Canada, many of the sentencing objec-
tives and principles prescribed in the Code are not attainable. This makes the 
search for just sanctions at best a lottery, and at worst a myth. Pretending 
otherwise obscures the need for Canadian courts to do what Parliament has 
asked: minimize unjustified disparity in sentencing while maintaining flexibility. 
The final truth. If the courts do not act to vindicate the promises of the law, 
and public confidence diminishes, then Parliament will.94 

While agreeing with the result, the minority of Hunt and O’Brien wrote 
separate reasons disagreeing with some points. The minority felt that the 
majority’s interpretation of the SCC’s jurisprudence itself pushed the bounds 
of stare decisis. Further, while agreeing with the majority that circulated 
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decisions generally had high precedential value, and memoranda much less, 
they also held that because all decisions were binding, it was quite possible 
for a memorandum, if it followed SCC decisions over the Court’s own judg-
ments, such as the “reconsideration cases” claimed to do, to be perfectly 
valid and henceforth binding.

The Arcand decision was fascinating on several levels. The majority view 
reaffirmed the Court’s long-standing concern with maintaining public con-
fidence in the criminal justice system, and the Chief Justice’s concern with 
sexual violence. It identified concerns about the erosion in sentencing dis-
cretion that did come to pass. Parliament acted to constrain the exercise of a 
trial judge’s discretion to the point where it is no longer possible for any con-
ditional sentence to be given for any sexual assault, even if only a compara-
tively less serious one. The majority also reaffirmed that while the Court had 
the right to reconsider past precedent, that reconsideration must be done in 
accordance with the Court’s reconsideration procedure unless the SCC had 
overruled that past precedent. 

What is astonishing, however, was how the debate over precedent harkened 
back almost a century to earlier disagreements. For all the sophistication of 
the modern Alberta Court, it was still wrestling with precedent as had its 
forebears. Not coincidentally, some of Berger’s positions in other cases mir-
ror those of the Court’s original great dissenter, Nicolas Beck. In Beaudry, 
Berger quoted with approval Beck’s opinions of the importance of justice 
over the application of precedent.95 But, as Russell had also pointed out 
in Beaudry, the real issue for this generation of appeal court judges was 
whether reversing past precedent was to be done by individual judges on an 
ad hoc basis or in accordance with the reconsideration procedure agreed on 
by the Court. 

As the decades had passed, the ground under this issue had shifted signifi-
cantly. No longer was the question whether the Court was bound by past 
precedent. As with other appeal courts in the modern era, the Court had 
long since reserved the right to reconsider its past precedent when war-
ranted. The issue now was how this was to be done. Could individual appeal 
court judges reconsider past precedent on their own when exceptional cir-
cumstances existed and disregard reconsideration procedures agreed to by 
the Court? Or was this to be done in an orderly fashion in accordance with 
the Court’s reconsideration procedure? The majority in Arcand answered 
both questions clearly. It was no to the first and yes to the second. In the 
majority’s view, the orderly process the Court had developed to facilitate 

 JUSTICE MARINA SARAH PAPERNY



421



422

reconsideration was crucial to maintaining public confidence in the admin-
istration of justice.

In late 2013, the SCC sent out a mixed signal with respect to the authority 
of its precedents both at and from its level as the “general appeal court” for 
Canada. The SCC in Canada v Bedford96 seemingly acknowledged the impor-
tance of obedience to precedent both from the horizontal perspective (court 
consistency and predictability) and from the vertical perspective (authority 
of law and the hierarchy of courts). 

Earlier, in R v Henry,97 the SCC had adopted a more nuanced view of the 
difference between ratio and obiter in its own decisions. Then came Canada 
v Craig98 and what seemed to be a step back to the traditional view that the 
SCC decisions were binding. However, in Bedford, the SCC added more vari-
ability. It indicated that where a decision it made did not expressly reach a 
specific issue of law or a crucial matter of fact upon which a point of law nec-
essarily turned, any conclusion within that decision (which might otherwise 
be thought to have been resolved) could be considered still open for debate 
even in the trial courts.99 On the other hand, trial courts cannot decline to 
obey merely because they disagree or think they know better.

Accordingly, if a common theme is discernible from Henry, Craig, and 
Bedford, it is that trial courts (and for that matter the appeal court itself 
which authored a decision) need to show self-discipline in the manner in 
which they address prior appellate authority if they intend to depart from it. 
If the court is to step past a prior decision of a higher (or in the case of the 
same appellate court, an equal court), it must not merely disagree but must 
articulate a valid and compelling reason for the change in direction.

If fairness to the parties affected is to be maintained, and if legal chaos is 
to be avoided, it follows that the process should have two characteristics: (1) 
the court should rarely take such a step on its own motion, unless, presum-
ably, a breach of the Constitution is flagrantly evident otherwise, in which 
case it should at least invite argument from the parties; and (2) the court 
should be able to identify a material and crucial change in the foundation 
of the earlier precedent which gives rise to a compelling need to embel-
lish or revisit the precedent. Significantly, those characteristics are precisely 
the object of the Court’s carefully developed reconsideration procedure, for 
reconsidering its own precedents, as discussed in Arcand.
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Hutterian Brethren of Wilson Colony v Alberta: 
Licence to Change a Way of Life? 
As the Court looks towards the future, one of the major challenges ahead 
will surely be the need to balance state security, on the one hand, and fun-
damental freedoms like religion, expression, and privacy, on the other. 
Understandably, governments are increasingly focused on the need to pro-
tect citizens from threats, both foreign and domestic. With the advent of 
new technology, governments are amassing ever increasing amounts of per-
sonal information in the quest to maintain safety and security. Yet courts 
will have to ensure that these security initiatives do not unjustifiably infringe 
on Charter rights. It is foreseeable that courts will increasingly be called on 
to review state collection of private information if Canada is to avoid becom-
ing, as Justice La Forest of the SCC warned in R v Duarte, “a society…in 
which privacy no longer has any meaning.”100 

This theme of security versus rights arose in the context of freedom of reli-
gion in Hutterian Brethren of Wilson Colony v Alberta.101 The case involved 
the Hutterites, a group of German speaking Christians who immigrated to 
Canada early in the twentieth century and have long occupied communal 
lands in Alberta. In 2003, Alberta amended a regulation of the Traffic Safety 
Act to require that everyone obtaining a driver’s licence provide a photo. The 
Hutterites objected on religious grounds since they believe that willingly 
being photographed is a sin contrary to the Second Commandment. Since 
none of the alternatives that Alberta offered to accommodate the Hutterites 
precluded taking their image, the Hutterites refused. They challenged the 
law on the basis that it violated their freedom of religion and equality. 

Alberta conceded the law infringed the group’s religious freedom but argued 
that the mandatory photo requirement was justified under s. 1. It contended 
that requiring all drivers’ licences to include a photo increased public safety 
and economic security by combating fraud, identity theft, and even terror-
ism. How? All drivers’ licence photos were entered into a facial recognition 
database. And since a complete database better prevented applicants from 
acquiring a licence under a false name, Alberta argued that any exceptions 
would compromise the province’s ability to confirm personal identity. The 
Hutterites responded that the government could still meet its objectives 
by granting a few exceptions, particularly since the thousands of Albertans 
without a driver’s licence meant the database would not be complete in any 
event. The chambers judge sided with the Hutterites, concluding the law 
could not be justified under s. 1 as it failed the minimal impairment test. 
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On appeal, the Court split. Conrad (with O’Brien concurring) wrote the 
majority judgment, concluding the law could not be justified under s. 1. 
Reading the law’s objectives narrowly, she acknowledged that the manda-
tory photo requirement had pressing and substantial objectives. However, 
Conrad questioned whether the law was rationally connected to these objec-
tives. In the end, she decided the matter on the question of minimal impair-
ment, finding it to be lacking since the province could have continued to 
exempt the Hutterites with minimal risk. Further, in her view, because the 
law offered only slight protection against fraud, it was also disproportionate 
when compared to its significant effect on the Hutterites’ way of life. This 
decision was a good example of Conrad’s close scrutiny of attempts by the 
state to justify Charter breaches under s. 1. 

Slatter dissented. In his view, the law was justified under s. 1. He focused 
primarily on the question of minimal impairment, which he interpreted as 
being satisfied once the government established it had reasonably accommo-
dated the Hutterites. Slatter found that no other arrangement could prop-
erly satisfy the government’s objective of protecting public safety:

The government is entitled to pursue legitimate secular purposes, such as pro-
tecting other individuals from identity theft, and where any proposed accom-
modation would compromise the achievement of those secular purposes in 
a significant way, the accommodation will be undue. Here the government 
has shown that the issuance of licenses without photographs will introduce a 
significant vulnerability into the licensing system, beyond mere inconvenience, 
and that is sufficient hardship.102

Alberta appealed to the SCC where, in a narrow 4–3 decision, the appeal 
was allowed. The central issue was proportionality. McLachlin, writing for 
the majority, began by noting that courts should give governments a certain 
amount of leeway when crafting these kind of public programs. On the ques-
tion of proportionality, she found that the salutary effects of the law out-
weighed its deleterious ones. While not obtaining a driver’s licence would 
have some negative effect on the Hutterites’ way of life, they would still be 
able to follow their religious convictions. The government’s attempt to min-
imize the risk of fraud, conversely, was a goal of great potential benefit and 
not to be lightly sacrificed. The minority, like Conrad, were more skeptical 
about the actual benefits of the law. In their view, these claimed benefits 
were likely to be minimal, and thus outweighed by the serious effects on the 
Hutterites’ ability to maintain their traditional way of life should they be 
unable to drive. 
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The split at the Court and the SCC revealed important disagreements about 
not only the scope of freedom of religion but also the proper level of def-
erence the courts should accord to government policy in combatting social 
problems and how courts should judge the efficacy of these policies. Courts 
are increasingly being required to weigh the value of increased security 
against seemingly incommensurate values like religion. It has even been sug-
gested that courts have reduced s. 1 considerations to a kind of cost/benefit 
analysis and one which the majority of the SCC misweighed in this case.103 
In any event, what is undisputed is that, as the future unfolds, the Court will 
be called on to consider how best to judge government claims about protect-
ing security and how to balance those claims against the meaningful exer-
cise of individual rights under the Charter. 

Reece v City of Edmonton: The Elephant in the Room
Chief Justice Fraser is no stranger to dissent. With an instinct for the 
“big picture,” her progressive, context-driven approach to jurisprudence 
has often produced views quite different from those of her colleagues. No 
appeal of her second decade brought this into sharper relief than Reece v 
Edmonton (City).104 The decision illustrated the continued interplay between 
formalism and contextualism, minimalism and expansiveness in jurispru-
dence, and, harkening back to the earliest days of the Court, the judge’s role 
in making law. It was a demonstration of how judges can find themselves 
exploring extraordinary issues, often quite unexpectedly. It was the story 
of Lucy the elephant. 

Lucy was an Asian elephant at the Edmonton Valley Zoo who became 
something of a cause célèbre. Animal welfare activists claimed Lucy’s cir-
cumstances were severely undermining her health, citing her inadequate 
enclosure, the winter climate, and, elephants being highly social animals, 
her social isolation from other elephants. They wanted her moved to an ele-
phant sanctuary in the United States. The zoo and city of Edmonton, while 
acknowledging the elephant’s health issues, declined the request, assert-
ing Lucy was receiving the standard of care required under relevant ani-
mal welfare legislation and the Act licensing the zoo. After failing to induce 
the Humane Society to charge the zoo with mistreating Lucy, two groups, 
People for the Ethical Treatment of Animals (PETA) and Zoocheck, and a 
private individual, Tove Reece, brought an application for a court declara-
tion that the zoo was in violation of the Animal Protection Act. A chambers 
judge allowed the city’s application to strike the action for abuse of process 
on grounds that a private party could not use a civil proceeding to enforce 
a “criminal” statute. 
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On appeal, Slatter and Costigan agreed that seeking a declaration was essen-
tially a civil action to enforce “criminal” law. Slatter held that a litigant had 
to have a compelling private interest in the matter to do so, and even then, 
the different standard of proof between civil and criminal proceedings made 
such a declaration inappropriate in all but a small range of circumstances. 
He held that it was unlikely the plaintiffs had any standing to bring the 
action since they did not have an interest in Lucy outside their desire to force 
the authorities to act. There was also a process under the applicable legis-
lation to complain about the treatment of animals, including enforcement 
measures, and this was the proper channel to use. In the majority opinion, 
the issue was a narrow legal one. Lucy’s particular circumstances were not 
relevant or necessary to decide the matter. Further, in Slatter’s view, grant-
ing the declaration was tantamount to the superior courts taking on the duty 
of reviewing operational decisions of government.105 

Fraser, in her dissent, saw it quite differently. As she put it: “Lucy’s case 
raises serious issues not only about how society treats sentient animals…but 
also about the right of the people in a democracy to ensure that the govern-
ment itself is not above the law.”106 Fraser concluded the original application 
raised a number of important and novel issues of law, and it was vital they be 
explored at trial. Unlike her brethren, Fraser thought the central issue was 
whether the plaintiff had standing to bring litigation, and only then should 
the court consider whether there was an abuse of process – not the other 
way around. 

But what really interested Fraser was the larger picture. Invoking purpo-
sive interpretation, Fraser explored the evolution of animal welfare and ani-
mal rights in the law, the constitutional theory of the rule of law, and the 
ability of citizens to hold government accountable for its actions or inac-
tions through the courts. She also explored the particular circumstances 
surrounding Lucy. Fraser concluded that given the state of the evolution of 
animal rights, it was important that advocates be able to intervene in the 
interests of animals who could not speak for themselves. In her view, “courts 
should take a generous, not impoverished, approach to the grant of pub-
lic interest standing for those attempting to enforce the restrictive animal 
rights that do exist.”107 

Perhaps more crucially, Fraser concluded that citizens should also have 
recourse to the courts in order to ensure that government itself was not 
above the law. In her judgment, Fraser, like her predecessor Harvey had 
done in 1918, spoke eloquently about the rule of law and the obligations of 
the courts to defend it: 
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The greatest achievement through the centuries in the 
evolution of democratic governance has been constitu-
tionalism and the rule of law. The rule of law is not rule 
by laws where citizens are bound to comply with the laws 
but government is not. Or where one level of government 
chooses not to enforce laws binding another. Under the 
rule of law, citizens have the right to come to the courts 
to enforce the law as against the executive branch. And 
courts have the right to review actions by the executive 
branch to determine whether they are in compliance with 
the law and, where warranted, to declare government 
action unlawful. This right in the hands of the people is 
not a threat to democratic governance but its very asser-
tion. Accordingly, the executive branch of government is 
not its own exclusive arbiter on whether it or its delega-
tee is acting within the limits of the law. The detrimental 
consequences of the executive branch of government 
defining for itself – and by itself – the scope of its lawful 
power have been revealed, often bloodily, in the tumult 
of history.108 

Thus, where the duly constituted authorities were not 
intervening but arguably should have done so, there was 
a case to be made that the plaintiffs should have standing 
to bring an action. Like her colleagues, Fraser was decid-
ing a narrow point, but in her view the larger context 
was relevant in determining how it should be resolved. 
Ultimately, the SCC did not grant leave to appeal, per-
haps signifying approval of the majority decision, or per-
haps not, as the high court does not give reasons on leave 
applications. 

Fraser’s judgment again demonstrated her rich contex-
tual style of framing legal problems, as well as her view 
of the courts as an important counterbalance against the 
state and a forum for protecting rights. Perhaps uninten-
tionally, her judgment resonated strongly with the liber-
tarian outlook common in Alberta and often seen on the 
Court through its history, invoking freedom of action of 
citizens against the state. 

It was also a demonstration of how, to this day, different 
judicial philosophies live on and co-exist. Slatter’s deci-
sion was a model of incisive reasoning and minimalism, 
considering and deciding no more than necessary and 
mindful of intruding on what he viewed as legislative pre-
rogatives, a classic “formalist” or “positivist” approach. 
Fraser invoked the broad social context and power of 
courts as legislative actors, and ones that should not be 
quick to characterize state action as simply operational 
decisions when those decisions possibly contravened the 
law itself. Her judgment was reminiscent of some of the 
decisions in the early days of the Court, where Harvey 
and Stuart crossed swords. Through all the intervening 
decades, the same tension between restraint and bold-
ness informed the decisions of the Alberta appeal court.

As a postscript to this case, the Toronto City Council 
decided that all the elephants in the Toronto Zoo should 
be moved to a warmer climate. Recently, the Calgary 
City Council made a similar decision, leaving Lucy as 
the only elephant in a zoo in Canada – and still socially 
isolated. Whether she will be forced to live her life out 
in a cold climate or whether she will someday be per-
mitted to enjoy the companionship of other elephants 
in one of the elephant sanctuaries in the United States 
remains to be seen. 

Fraser’s dissent in Reece might one day become a key 
moment in the evolution of animal rights in Canada 
– or forgotten like many others.109 But Fraser’s tenure 
will assuredly be viewed as a critically important and 
progressive period in the Court’s history. Whether 
jurisprudence, judicial independence, judicial account-
ability, court governance, relationships with the execu-
tive branch, appellate processes and rules, the appellate 
role, judicial education or information technology, there 
was almost no aspect of the Court left untouched over 
her twenty-plus years as Chief Justice. Other appeal 
courts faced many of the same challenges and fought 
some of the same fights, but no other had likely seen 
quite so significant a transformation. This was certainly 
attributable to a dynamic and courageous personality 
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who led the Court and also to Fraser’s colleagues who 
all brought their own often unique talents and perspec-
tives to the Court of Appeal of Alberta. 

CONCLUSION
In 2014, the Court will celebrate its centennial. It will be 
100 years since the Appellate Division was first created 
as an appellate body dedicated to hearing appeals. Over 
its first century, sometimes the Court followed and rein-
forced consensus. And sometimes the Court showed the 
way to a new consensus and helped build it. 

In its earlier years, the Court was cautious and tradi-
tional, but unafraid of using familiar principles of law 
to ensure the legality of the reach of the powerful in 
society. This was the traditional view of the rule of law, 
and it arguably remains the principal aim of the rule of 
law today. However, as society evolved, the delivery of 
fair and equal justice also became an important aim. It 
became increasingly apparent that barriers to the abil-
ity of some to enjoy equality under the law remained. 
Indeed, majority rule in a democracy always embodies a 
tension between that majority rule and equality for all. 

A fair overview of the first century of the Alberta Court 
of Appeal must include the honest recognition that it 
was only with the advent of the Charter that the Court 
came to grips with the concept of fair and equal justice 
as a foundational element of the rule of law and judi-
cial duty. The arrival of women judges can be said to 
have also played a role in this transition. In the end, the 
deepening of public respect for Charter values, society’s 
recognition of the crucial need for fair hearings in all 
processes touched by law, and the turning of the judi-
cial mind to the broader duties of the rule of law were 
all factors. These led to a heightened appreciation of 
the law making role of the judiciary in a constitutional 
democracy.

In 2021, the Court will reach another milestone, mark-
ing 100 years since the Appellate Division was made a 

permanent appellate court. If the outline of the Court 
in 2014 is clear, what the Court might be in 2021 is much 
less so. The date is close, but much can happen in seven 
years, especially in a time of accelerated change. 

It could be a very different bench. The early wave of 
boomers will be largely gone and the next generation 
firmly ensconced. There might be a different chief jus-
tice, with a new leadership style, perhaps new priorities. 
But it is not impossible that Chief Justice Catherine 
Fraser might still be there. She would be turning sev-
enty four, one year away from statutory retirement. If 
she stayed for that next centennial and retired the fol-
lowing year, her time in office would be thirty years. 
Only Horace Harvey will have been chief justice lon-
ger, but Fraser would have the longest continuous term 
in the Court’s history, a record unlikely ever to be bro-
ken. However, as with others of her generation, Fraser 
may decide there are other challenges she would like to 
tackle and thus not stay to mandatory retirement. And 
yet, Fraser’s contemporaries, considering her devotion to 
the rule of law and to building the Court into a durable 
institution, able to fulfill its duties truly independent of 
the other branches of government, doubt that she would 
leave without placing her successor in a position to finish 
what she started.  

If Fraser remained, she would witness the realization 
of some cherished goals for the Court while also help-
ing to fulfill some of its remaining needs. In Edmonton, 
the time is nigh for a new court facility. Whether it will 
replace or augment the existing law courts building is 
unknown, but it will likely involve a physical reordering 
of the courts, perhaps to different structures. In Calgary, 
meanwhile, the need for a proper facility for the Court 
has become pressing. It may well take the Court back 
to the original location of the city’s high courts, where 
the old courthouse remains a landmark and connection 
to the past. 

By 2021, the Court should have powerful information 
technology, fully integrated with the trial courts. Full 
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e-appeals with e-factums and e-filings will be unremark-
able procedures, and many matters will never  utilize 
even one piece of paper, as everything from original fil-
ings onward will be in an electronic format. This will 
not be an issue for judges steeped in virtual environ-
ments. Appeals will move smoothly through the  system, 
with hardly any human intervention before hearings 
unless the matter moves into some form of dispute res-
olution. Some hearings may be held only in an e-court-
room. The Court will have a sophisticated grasp of 
incoming appeals, and the law making role of the Court 
will be that much enhanced. Further innovations will 
be based on personnel trained in the latest technology. 
Perhaps the self-represented will be streamed to differ-
ent resource officers depending on their needs.

There may be innovations still to come, some very rad-
ical, some less so but perhaps more necessary. Further 
reform of the appointment process may occur, and appel-
late judges may find themselves vetted for the job in an 
unprecedented way to ensure they are a good fit. The 
Court could even split, on a permanent basis or rotat-
ing schedule, to deal with routine appeals and give even 
closer attention to law making on appeals that demand 
it. Perhaps it will become mandatory to engage in alter-
nate dispute resolution before an appeal is set down to 
be heard. Other completely new ideas may come to the 
fore as the Court continues to strive for excellence.

With ever improving technology, the Court may break 
with the past practice of judges travelling city to city for 
appeals. Instead, they may participate in hearings with 
the latest in video-conferencing – as one judge said, per-
haps as a lifelike holographic image. It is already feasi-
ble. An open court might take on more meaning when 
proceedings are available at any time over the Internet, 
and can be downloaded and reviewed at leisure. Perhaps 
the Court might find a good use for social media, and 
perhaps, in another break with tradition, it may proac-
tively stimulate public interest in appeals with a public 
dimension, seeking to educate the layperson about the 
law and the Court’s role. 

As the Court’s first century ends, this much is clear. The 
Court has been, and must continue to be, the bulwark of 
the rule of law. The rule of law is what keeps our society 
peaceful and free. The rule of law affirms that we all have 
rights and freedoms that the government must respect 
and that the law binds not only people but also govern-
ment and all its agencies. It is the main reason why we 
can and are willing to put our money in the bank, wait at 
red lights, pay taxes, vote in elections, read news, express 
our opinions, let others look after and teach our chil-
dren, offer help to or seek help from strangers, and know 
that what good we do in life will remain.

One important feature of the rule of law over the 
generations since 1914 has been the Court’s role as 
the protector of individual rights and freedoms from 
encroachment by government. The greatly enhanced 
technological capacity of government and the increasing 
involvement of the regulatory state in all our lives must 
still be restrained within the boundaries of constitutional 
legitimacy. This will be an ongoing challenge for the 
Court. Another challenge relates to the protection of 
a person’s privacy and security as balanced against the 
state’s obligation to protect the security of its people 
at large. In our democratic society, the challenge to 
individual rights and freedoms may well emanate from 
those who quite sincerely wish to do good. The Court in 
future can expect to be the ultimate vehicle for people 
to respond to such challenges, since they will no doubt 
involve differences with government. 

Institutionally, the Court must be able to continue to 
adjudicate disputes in the impartial, fair, and open man-
ner that invigorates public confidence in the justice 
system. The role of the courts includes continuously 
resolving specific cases and controversies between par-
ties, whether in relation to torts, contracts, property law, 
criminal law, employment law, or family law. There is 
also the application of regulatory law in numerous areas, 
such as road safety, environmental protection, licens-
ing, and so on. In addition, there are laws with social 
purposes such as child welfare, human rights, and the 
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ongoing effort to address the needs and rights of aboriginal people. In all 
of these areas, the Court will find itself called upon to answer important 
questions. The Court must therefore be capable institutionally of handling 
these responsibilities effectively and credibly. It must be readily accessible 
to people seeking remedies at law. Without this capacity, the purposes of 
individual laws and the rule of law generally cannot be met and sustained. 
The courts recognize they must also act responsibly with public money, use 
it wisely, and be able to account for it. All these duties require independent 
judicial institutions that are not vulnerable to government pressure or direc-
tion but are nevertheless accountable for their actions. 

When Alberta was a small province, the interaction between the judicial 
and executive branches was rather ad hoc and grounded on individual rela-
tionships. This approach must evolve as the province grows and the reach, 
power and centralization of government expands and tensions inevitably 
arise between the executive and judicial branches. The relationship between 
the branches of government, involving as it does a maturation process, will 
no doubt be formalized more.

As technology continues to advance dramatically, the delivery of justice by 
the courts will change as well. But other things will not change at all. The 
essential ingredients of the role of the Court of Appeal will remain. Alberta’s 
appeal judges will still read factums and hear arguments. They will still 
deliberate and confer, and then render judgment, usually quickly but some-
times after much study, hard work, and even soul searching. The honour 
system that lies at the heart of the rule of law will still exist, and judges will 
have to uphold the rule of law and also prevent its abuse. And since the rule 
of law requires that the system be a human one, the application of the law 
to life will still be governed by the wisdom of judges, both individually and 
collectively. Judges of the Court will still have to define rights and duties, 
taking into account different interests and competing needs of individuals, 
society, and the state. They will still balance consistency and certainty with 
development of the law to meet society’s needs, sometimes boldly but always 
carefully. They will still have to make difficult decisions profoundly affect-
ing the lives of fellow citizens. Serving as an appellate judge will remain a 
calling, requiring extraordinary dedication and skill, even bravery. And if 
the past 100 years are a guide, Albertans will continue to be well served by 
the men and women of their Court of Appeal.

 JUSTICE BARBARA LEA VELDHUIS



439



440

Endnotes
1 Richard Hooker, as quoted by Samuel 

Johnson in the Preface to his English 
Dictionary (1755).

2  Catherine Fraser, “Swearing-in Ceremony, 
The Honourable Mr. Justice Cliff O’Brien,” 
unpublished speech, June 14, 2005.

3  O’Brien interview, Dec. 13, 2012.
4  Fraser, “Swearing-in Ceremony, Cliff 

O’Brien.”
5  O’Brien interview, Dec. 13, 2012.
6  Martin interview, Nov. 30, 2012.
7  Ibid.
8  Calgary Herald, Sept. 24, 1995.
9  Fraser, “Swearing-in Ceremony, The 

Honourable Mr. Justice Jack Watson,” 
unpublished speech, Nov. 1, 2006.

10  Ibid.
11  Slatter interview, Dec. 3, 2012.
12  Ibid.
13  Telephone conversation with Everett 

Bunnell, QC, Dec. 6, 2012.
14  Fraser, “Swearing-in Ceremony, The 

Honourable Madam Justice Patricia 
Rowbotham,” unpublished speech, June 27, 
2007.

15  Ibid.
16  McDonald interview, Dec. 14, 2012.
17  LASA, clipping file, Myra Bielby, Edmonton 

Bar Association Bulletin, n.d.
18  Bielby interview, Nov. 7, 2012.
19  Louis Knafla and Richard Klumpenhouwer, 

Lords of the Western Bench (Calgary: Legal 
Archives Society of Alberta, 1997), 19–20.

20  Bielby interview, Nov. 7, 2012.
21  Ibid.
22  There had been several instances where two 

former partners of the same firm had been 
on the bench at the same time, such as Porter 
and Allen, Smith and Clement, Prowse and 
McGillivray, and Fraser and Stratton, but 
never three, although O’Ferrall had left 
Bennett Jones shortly before his first judicial 
appointment.

23  Department of Justice, Judicial Appointment 
Announcement, March 4, 2011.

24  Court of Appeal, Operational Plan, 2002–
2005, 2.

25  Court of Appeal, Operational Plan, 1999–
2002, 4–5.

26  Court of Appeal, Operational Plan, 2009–
2012, 14.

27  Province of Alberta, Order in Council 
475/2009. There were only two appeal court 
positions left in the federal “pool” for appeal 

court appointments. Given similar pressures 
at that time in Manitoba, Fraser agreed for 
the Court that one position should go to 
Alberta and one to Manitoba, leaving the 
additional position that Alberta had estab-
lished a need for to be filled when the federal 
government replenished the pool.

28  Alberta Department of Justice, Annual 
Reports, 1996–1997, 23.

29  Costigan interview, Dec. 6, 2012.
30  Court of Appeal, Notice to the Profession, 

July 19, 2000.
31  Court of Appeal, Operational Plan, 1996–

1999, 18–20.
32  Fraser interview, Oct. 13, 2010.
33  Varty interview, Sept. 10, 2010.
34  Court of Appeal, Operational Plan, 1996–

1999, 23. See also Operational Plan, 1999–
2002, 17, and Operational Plan, 2002–2005, 
29.

35  Russell interview, Aug. 5, 2012.
36  Paperny interview, Nov. 26, 2012; Ritter 

interview, Nov. 28, 2012. Paperny and a col-
league were once turned back at Yellowknife 
because of a flight cancellation, but were 
able to hold sittings with the third judge 
present in Iqaluit with video-conferencing. 
Keith Ritter had a similar experience when a 
sudden snowstorm cancelled flights and ren-
dered the roads to Calgary treacherous, but 
with another Edmonton judge he used the 
video-link and the scheduled hearing went 
ahead with just one judge present in Calgary.

37  Russell interview, Aug. 5, 2010.
38  The BC Court of Appeal began publishing 

its judgments online in 1996: Christopher 
Moore, The British Columbia Court of Appeal: 
The First One Hundred Years (Vancouver: UBC 
Press, 2010), 160.

39  Court of Appeal, Notice to the Profession, 
July 19, 2000.

40  Costigan interview, Dec. 6, 2010.
41  J.E. Côté, Slow Appeals: Causes and Cures 

(Edmonton: J.E. Côté, 2006) 38.
42  Court of Appeal, Operational Plan, 1999–

2002, 35.
43  Court of Appeal, Notice to Profession, June 

30, 2004 and May 1, 2007.
44  Fruman interview, Sept. 21, 2010. Fruman 

frequently attended conferences and was 
aware of other courts’ efforts. More latterly, 
the courts in BC and Saskatchewan have 
started accepting e-appeals but not routinely.

45  Varty interview, Sept. 10, 2010.
46  Laurel Watson interview, Sept. 1, 2010. One 

of the longest-serving court counsel, Watson 
stated that she is still surprised by how few 
lawyers use laptops in hearings.

47  Court of Appeal, Operational Plan, 1999–
2002, 15.

48  RSA 2000 c. C-30, ss. 13–14; RSA 2000, c. 16 
(Supp.), s. 71.

49  McDevitt interview, Dec. 12, 2012. Bobbi-Jo 
McDevitt and Cara Schlenker were the 
first CMOs in Edmonton and Calgary, 
respectively.

50  McDevitt interview, Dec. 12, 2012.
51  Calgary, which was more experimental 

with list management under Kerans and 
Hetherington, for many years delegated 
speaking to the list to the deputy registrar, 
Jacqueline Ford.

52  Stushnoff interview, Nov. 5, 2012.
53  Court of Appeal, Notice to Profession, May 

1, 2000 and Oct. 15, 2001.
54  Costigan interview, Dec. 6, 2012.
55  LASA, fond 79, series 2, box 10, file 233(a) 

1988, memo, Laycraft to court, December 8, 
1988. Alberta was the only jurisdiction not 
to limit appeals of interlocutory motions in 
some way. The Court did institute a leave 
policy in the nineties, with a single judge 
in chambers, which then raised interesting 
questions about whether there should be 
leave to appeal from the decision of the 
appellate judge in chambers to a panel.

56  Costigan interview, Dec. 6, 2012. Part of 
this drop-off, at least in family appeals, may 
have occurred because the results of appeals 
interlocutory decisions at the Court of 
Appeal were no more final than the Queen’s 
Bench orders underneath them. The reality 
in family law cases is that many orders from 
Queen’s Bench continue to be “interim with-
out prejudice” or “interim interim” orders, 
all of which militate against appeals to the 
Court of Appeal.

57  LASA, fond 79, series 1, box 8, file 233a, 
Council of Court of Appeal, several memos 
discuss setting new procedures for the lists.

58  R v Pennington (1981), 17 Alta LR (2d) 173, at 
paras. 174, 178.

59  Trevor Farrow et al., Addressing the Needs of 
Self-represented Litigants in the Canadian Justice 
System (Toronto: Association of Canadian 
Court Administrators, 2012), 23.

60  See Meads v Meads, 2012 ABQB 571, 543 AR 
215, a 175-page judgment wherein Associate 
Chief Justice J.D. Rooke of Alberta Court 
of Queen’s Bench extensively catalogues and 
analyses vexatious litigants. See also J.E. 
Côté, Well-Run Appeals (Ottawa: Canadian 
Judicial Council, 2006), 117–120.

61  Meads v Meads, at para. 260.
62  Department of the Alberta Attorney 

General, Annual Report, 1991–1992; Court 
of Appeal, 12 Year Comparison. The Court 



441

heard 629 criminal appeals to 312 civil 
appeals for 1991–92, compared to 256 crimi-
nal to 316 civil in 2001.

63  Court of Appeal, 12 Year Comparison, 2000–
2011, unpublished statistics. While the total 
number of judgments issued declined, judges 
reported no reduction in workload because 
cases in that period became more complex.

64  The Court does not break down civil appeals 
by type for reporting. The above estimates 
are gleaned from opinions of several judges.

65  See, for example, Nova v Guelph Engineering 
(1989), 100 AR 241, 70 Alta LR (2d) 97), and 
Jackson v Trimac (1994), 155 AR 42, [1994] 8 
WWR 237. These two pieces of litigation are 
often mentioned in this context.

66  Court of Appeal, Operational Plan, 2009–
2012, 12.

67  Slatter interview, Dec. 3, 2012. For example, 
municipal bylaw appeals can require an 
extensive analysis of constitutional law.

68  Picard interview, Nov. 22, 2010.
69  Roger P. Kerans, Standards of Review Employed 

by Appellate Courts (Edmonton: Juriliber, 
1994), 28.

70 Hunt interview, July 30, 2010.
71  Court of Appeal, Notice to Profession, 

March 19, 2001.
72  Kerans, Standards of Review.
73  LASA fond 79, series 2, box 33, file 233, Court 

of Appeal Meetings, memo, McFadyen to 
Fraser, Dec. 14, 1995.

74  Pushpanathan v Canada (Minister and 
Citizenship and Immigration), [1998] 1 SCR 982; 
Housen v Nikolaisen, 2002 SCC 33, [2002] 2 
SCR 235.

75  And British Columbia as well: Moore, in 
The British Columbia Court of Appeal, 206–12, 
discusses a BC case where the panel split on 
the crucial issue of when an appellate court 
should upset a finding of fact made by a trial 
judge.

76  Slatter interview, Dec. 3, 2012. For a discus-
sion on this idea, see also Daniel Jutras, “The 
Narrowing Scope of Appellate Review: Has 
the Pendulum Swung Too Far?” Manitoba 
Law Journal 32, no. 1 (2006); Paul J. Pape 
and John J. Adair, “Unreasonable Review: 
The Losing Party and the Palpable and 
Overriding Error Standard,” Advocates Society 
Journal 27, no. 2 (2008).

77  Ritter interview, Nov. 28, 2012.
78  O’Leary interview, Feb. 11, 2010.
79  Dunsmuir v New Brunswick, 2008 SCC 9, at 

paras. 34, 45, [2008] 1 SCR 190.
80  [1997] 1 SCR 948, 145 DLR (4th) 577.
81  [1999] 2 SCR 290, 173 DLR (4th) 66.
82  (1998) 209 AR 321, 121 CCC (3d) 504.

83  2000 SCC 5, [2000] 1 SCR 61.
84  Ibid., at paras 79–81.
85  Ibid., at para. 87.
86  Ibid., at para. 86.
87  2001 ABCA 203, 286 AR 377. Fraser called a 

five-judge panel to consider a consolidation 
of six Crown appeals of conditional sentences 
for cocaine trafficking.

88  2000 ABCA 243, 271 AR 219.
89  Ibid., at paras 61–80.
90  Berger was, and continues to be, very critical 

of the “labelling” of judgments with assigna-
tion of different precedential weight.

91  (1995), 174 AR 59, [1995] 10 WWR 640.
92  2010 ABCA 363, 499 AR 1.
93  The majority judgment led Christie 

Blatchford to refer to this judgment from 
“the league-leading Alberta Court of Appeal, 
whose best minds are merely light-years 
ahead of the rest of the country in their 
treatment of sexual assault (not to mention 
in their use of plain and muscular English).…
This case, called R v Arcand, provides in the 
majority decision, written by Chief Justice 
Fraser and Justices Jean Côté and Jack 
Watson, the most intelligent analyses on 
starting points, conditional sentences, sexual 
assault – and a whole hell of a lot of other 
things.…My favourite part is the majority’s 
frank talk on what they call five sentencing 
truths.” (“Manitoba judge is dead wrong in 
rape case,” Globe and Mail, 24 Feb. 2011.)

94  R. v. Arcand, at para. 8.
95  R. v. Beaudry, at paras. 25–27.
96  2013 SCC 72.
97  2005 SCC 76, at para. 57, [2005] 3 SCR 609.
98  2012 SCC 43, at para. 21, [2012] 2 SCR 489.
99  In Bedford, the SCC stated at para. 42: “In my 

view, a trial judge can consider and decide 
arguments based on Charter provisions 
that were not raised in the earlier case; this 
constitutes a new legal issue. Similarly, the 
matter may be revisited if new legal issues are 
raised as a consequence of significant devel-
opments in the law, or if there is a change in 
the circumstances or evidence that funda-
mentally shifts the parameters of the debate.”

100  [1990] 1 SCR 30 at 44.
101  2007 ABCA 160, 417 AR 68, rev’d 2009 SCC 

37, [2009] 2 SCR 567.
102  2007 ABCA 160, at para. 108.
103  Howard Kislowicz, Richard Haigh, and 

Adrienne Ng, “Calculations of Conscience: 
The Costs and Benefits of Religious and 
Conscientious Freedom,” Alberta Law Review 
48, no. 3 (2011): 679–714.

104  2011 ABCA 238, 513 AR 199.
105  Ibid., at para. 35.

106  Ibid., at para. 39.
107  Ibid., at para. 90.
108  Ibid., at para. 159.
109  There are academics in this field who 

view Fraser’s judgment as significant and 
potentially transformative. See, e.g.,. Lesli 
Bisgould, Animals and the Law (Toronto: 
Irwin Law, 2011), 120: “The thorough and 
strenuous dissent of the chief justice could 
be the most important development for 
animals in Canadian jurisprudence to date.…
While written in dissent, its premises are 
sound and its reasoning is compelling. It 
could be the source of important legal 
developments to come.” See also Maneesha 
Deckha, “Initiating a Non-Anthropocentric 
Jurisprudence: The Rule of Law and Animal 
Vulnerability under a Property Paradigm,” 
Alberta Law Review 50, no. 4 (2013): 783–814.

 
 



442



443

THOUGHTS FOR THE FUTURE

As we celebrate the Alberta Court of Appeal’s 
centennial, this is a time for reflection. Over 
the past 100 years, the Court has helped shape 

the province that Alberta is today. At times, it has been 
characterized as cautious and conservative; at others, as 
creative and courageous. Sometimes it has had to make 
unpopular decisions. But at all times, the members of 
the Court have acted in fidelity to the rule of law and the 
long-term interests of the province and its people. As 
the Court’s second century begins, I have no doubt that 
this Court and its members will continue to faithfully 
protect the values and principles that are the founda-
tions of our free, peaceful and democratic society. 

Democracy cannot triumph over tyranny without the 
rule of law and an independent judiciary. Indeed, with-
out both, there can be no democracy. The rule of law 
means that no one is above the law including the gov-
ernment. The rule of law is our common consensus, our 
acquired wisdom, our belief in shared values and our 
willingness to support and respect one another. Both its 
strength and its fragility arise from the fact that the rule 
of law is a belief and an honour system. 

Nothing can be built, maintained, improved, used, saved 
or even spoken about without the shield and voice of the 
rule of law. It makes everything else possible. However, 
the rule of law is itself contingent on an independent 
judiciary able to fulfill its constitutional duty as the 
third branch of government. 

Under the rule of law, citizens have the right to come 
to an independent court to enforce the law as against 
government. So too does government against those who 
might object to its actions. Independent judges have 

the right to review government actions to determine 
whether they are in compliance with the law and, where 
warranted, to declare government action unlawful. And 
independent judges have the right to review citizens’ 
conduct under the law and, where warranted, to declare 
the conduct offends the law. These rights are the very 
assertion of democratic governance.  

We are fortunate to live in a country where govern-
ment recognizes how critical the separation of powers 
is to our democratic society and in a province in which 
the Alberta government has provided the resources 
and funding necessary through the years to support 
the courts. 

The legislative and executive branches of government 
understand and accept that they will not always be able to 
do what they want. Sometimes, what they want may not 
conform to the paramount law, Canada’s Constitution. 
As a general principle, it is the courts that make the final 
call on the law that binds us all. Government is com-
mitted to respecting these decisions in accordance with 
the rule of law. Otherwise, none of us have anywhere to 
turn. Most important, it understands that if the public 
does not have trust and confidence in an independent 
judiciary, people will not accede to the rule of law. And 
without the rule of law, all is lost. 

There is a legal expression “The law is always speak-
ing.” It invites a first question, “To whom is it speak-
ing?” The answer is brief: “Everybody.” And that means 
everybody now and everybody to come. It also invites 
a  second question, “What is it speaking about?” The 
answer: “Everything.” The law constitutes the threads of 
orderliness in the fabric of our society. As the essential 

CHIEF JUSTICE CATHERINE FRASER, PORTRAIT BY NOEL ZINGER
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underpinning of our ability to live together, the law 
touches everything and has always done so.

Citizens may not always recognize what an independent 
judiciary means to them – until, that is, they run into 
a problem with, for example, an employer, neighbour, 
partner, family member, city, police, or government. 
There are many failed and failing states around the 
world. What they all share is no rule of law and no inde-
pendent judiciary. They may have constitutions prom-
ising both. But the people in those countries know the 
promises amount to little, or worse yet, nothing because 
nothing can be done to enforce them. That is not so in 
Canada. When there is a conflict to be resolved or con-
stitutional rights to be enforced, we have access to inde-
pendent courts. However, as with so many things in life, 
an independent judiciary is something that may not be 
appreciated until it is gone. 

Defending the rule of law is a duty and challenge for the 
judiciary. We cannot fail. This requires credible knowl-
edge and understanding of both the law and people. If 
the judiciary is to maintain its integral role in the deliv-
ery of justice, we ourselves must meet justice’s highest 
standard. That means an impartial, informed, open-
minded judiciary, respectful of change when warranted 
and resistant to change when capricious. Our citizens 
expect and deserve no less.

To those who will be called to serve as judges in the 
future, the law will also be speaking to you, and in your 
role, you will be expected to understand it and to explain 
what it means to the people of your time. In so doing, you 
will be adjudicators, teachers, and administrators of jus-
tice. How you keep yourself informed, how you behave 
as people, and how you carry out your duty as judges are 
symbolic representations not only of the authority of the 
law but also of the crucial value of the rule of law. That 
is why judicial education, particularly on social issues, is 
so critical. Without knowledge about the real problems 
of real people and the world around us, it is difficult to 

understand how one can judge it fairly. This education  
must continue to be a priority. 

You may question what we have said and done, just as 
we ourselves have sometimes questioned what our pre-
decessors did. But there is one thing that will always 
endure. That is your role as members of an independent 
judiciary sworn to protect constitutional rights and 
adjudicate impartially. 

You hold your positions in trust for future generations. 
The burden you have taken on is foundational. You will 
need not just intellect and the ability to communicate. 
You will need courage and fortitude to maintain the rule 
of law. This ideal is not invulnerable. It is always under 
threat. 

We, your predecessors, inherited the blessings of democ-
racy, freedom, human rights, and the power to maintain 
these things. This inheritance came at great cost. We 
did our best to improve the delivery of fair and equal 
justice and to ensure that all processes of law and gov-
ernment were done fairly and openly. You will do the 
same. But watch closely. All these blessings and the rule 
of law can be unravelled the same way they were origi-
nally knitted together. The subtle movement of the best 
of intentions may undermine the rule of law more than 
the forward rolling of weaponry. We do not need clashes 
of civilizations, or world wars, to let slip our grasp on the 
rule of law.  

Be vigilant. Be devoted. Be fearless. Remember what 
you have been entrusted to do. No one else can do it 
but you. 

Catherine A. Fraser
Chief Justice of Alberta
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GLOSSARY OF ACRONYMS AND LEGAL TERMS

ADR: Alternative Dispute Resolution.

Appeal book: Materials containing the decision appealed from 
as well as any relevant pleadings, documents, and transcripts. 

Appellate Division: The appeal court of the Supreme Court of 
Alberta, and the original designation for what is now the Court 
of Appeal of Alberta.

Black letter: In its more technical meaning, “black letter law” 
simply refers to the current state of the law in a given jurisdic-
tion. However, the term is often used more informally to denote 
a manner of legal interpretation whereby a word or phrase is 
interpreted without reference to any sources outside of the text 
itself (e.g., purpose, context, morality, policy, history, etc.).

BNA Act: British North America Act, 1867. Statute of the 
Imperial Parliament that established the Dominion of Canada 
as a confederation of provinces and defined the respective 
powers and areas of legislative responsibility of the federal 
government and the provincial governments. 

Certiorari: A remedy designed to bring a decision of a lower 
court or tribunal to a higher court for review.

Chambers: This refers at once to a judge’s private office as 
well as to a hearing before a single judge (usually dealing with 
procedure or an issue preliminary to a trial or appeal).  

CMO: Case Management Officer.

Colourable: According to the constitutional doctrine of “colour-
ability,” a law is colourable where it is in reality designed to 
address a different issue from the one stated in that law.  

Conveyancing: The act of performing the functions necessary 
to transfer the title to real property (i.e., land and attached 
structures ) from one person or group to another. 

Court: Court of Appeal of Alberta. 

CPR: Canadian Pacific Railway.

District Court: A trial court like that of the Trial Division of the 
Supreme Court, the District Court of Alberta originally pos-
sessed a narrower jurisdiction and tended to hear less serious 
matters. It was intended in part to provide better access to the 
courts in rural areas of Alberta. The District Court was amal-
gamated in 1978 with the Trial Division to form the Court of 
Queen’s Bench.

Double aspect: A constitutional doctrine which provides that 
certain issues have a “double aspect” such that they can 
be legislated upon by both the federal and provincial govern-
ments. In other words, one aspect of a law is properly within 
the jurisdiction of the federal government, whereas another 
aspect of the law is properly within the jurisdiction of provincial 
governments.

Due process: The procedural guarantees necessary to ensure 
a fair trial or hearing (e.g., the right to be heard and present 
evidence). The extent of these guarantees will vary according 

to the nature of the proceeding (i.e., criminal or administrative) 
and the seriousness of the legal interests at stake. The term is 
usually associated with procedural rights owed to an accused 
in a criminal trial. 

En banc: Meaning “full bench,” this is where all of the judges 
on a particular court sit on a given matter and participate in 
the decision.

Ex officio: A status obtained by virtue of authority implied by 
one’s office rather than by appointment. For example, judges of 
the Court of Queen’s Bench are ex officio members of the Court 
of Appeal even though they are not appointed to the Court of 
Appeal.

Factum: Written appeal material setting out relevant facts as 
well as a party’s legal arguments.

Habeas corpus: A court petition ordering that a person who 
is being detained be brought before a judge to determine the 
lawfulness of the detention. The purpose is not to determine 
guilt or innocence but only to release those whose detention or 
imprisonment is unlawful. 

HBC: Hudson’s Bay Company.

JDR: Judicial Dispute Resolution.

Judicial Committee of the Privy Council: The final appeals 
court for British colonies. A litigant in Canada could appeal to 
this British court from the SCC until 1949. 

Mens rea: Meaning “guilty mind,” this is the mental element of 
a crime. This involves proving that the accused either intended 
to commit the prohibited act or had the requisite knowledge 
or foresight as to a particular state of affairs. It is a “fault” 
requirement because it conveys that the offender not only com-
mitted a prohibited act but also that he or she was responsible 
for that act.

MIS: Management Information System.

NWMP: Northwest Mounted Police.

NWT: Northwest Territories.

Order in Council: A rule passed by a Governor General or a 
Lieutenant-Governor on the advice of Cabinet.  

Paramountcy: A constitutional doctrine which provides that 
where a federal law and a provincial law are in conflict, the 
federal law prevails and the provincial law ceases to operate to 
the extent of the inconsistency. 

POGG power: A residual power of the federal government under 
s. 91 of the BNA Act to make laws for the “peace, order, and 
good government” of Canada in areas not falling under provin-
cial jurisdiction.

Pro forma: Meaning “for the sake of form,” it often implies 
doing something for the sake of facilitating future action. In the 



447

context of judgments, a pro forma judgment is one made solely 
to allow for a further proceedings or appeal.

Puisne: To be of lower rank, as opposed to the Chief Justice. 
On a given court, all judges apart from the Chief Justice are 
“puisne.”

Purposive interpretation: An interpretation of a legal term or 
idea which relies upon the purpose behind the legislation rather 
than simply the intent of the legislator. 

Quo warranto: A proceeding whereby a defendant is asked to 
show by what authority he or she exercises their office. It is 
designed to prevent the continued exercise of powers without 
lawful authority.

Reference: A request by a government for an advisory legal 
opinion from a court. In Canada, only the federal government 
can refer a question to the SCC; provincial references are 
answered by the province’s court of appeal. Reference ques-
tions tend to be constitutional in nature, although there are 
exceptions. A reference decision is not technically binding in 
the same way as a normal judicial decision, although in prac-
tice no distinction is observed.  

SCC: Supreme Court of Canada.

Seriatim: A form of judgment where each member of the panel 
writes a separate opinion, rather than a single opinion written 
on behalf of the court as a whole. 

Stare decisis: A doctrine of legal precedent. Once a legal prin-
ciple is established in relation to a given set of facts, courts 
in the same jurisdiction will continue to follow that principle 
in future cases where the facts are the same in all relevant 
respects. Based on a policy of predictability and certainty, 
courts are “bound” by a legal precedent in that they must 
follow it even if they consider the law to be incorrect. The rule 
applies only to courts of the same or lower rank, as a higher 
court in the jurisdiction is free not to follow or overturn the 
legal principle.

Supreme Court: Supreme Court of Alberta.

Territorial Court: Supreme Court of the Northwest Territories.

Torrens land registry: A system of land registration originated 
in Australia by Sir Robert Torrens, whereby the ownership of 
land is tracked by and judged according to a certificate of title. 
Proof of land ownership is determined by who is registered on 
title rather than the accuracy of a deed to land. Accordingly, a 
prospective purchaser is able to rely on the certificate of title 
to determine what interests attach to the land rather than hav-
ing to do a historical search of the title. In Canada, some form 
of the Torrens system exists in the western provinces.

Tort: A civil wrong remedied by monetary damages. Examples 
include: negligence, trespass, defamation, false imprisonment, 
and nuisance. Unlike in contract law, tort obligations do not 
arise as a result of consent.

Trial Division: The lower trial court of the Alberta Supreme 
Court. The Trial Division was amalgamated in 1978 with the 
District Court to form the Court of Queen’s Bench. 

Ultra vires: Meaning to act outside of one’s authority or power. 
A law or bylaw is ultra vires where the body having passed the 
law did not have the legal authority to do so.  

Voir dire: A separate hearing undertaken during a trial to 
determine whether a piece of evidence should be considered 

admissible.  



448

INDEX

A
Aberhart, William, government

financial legislation, 142–51, 168
libel in Unwin, 142, 147–48, 158

aboriginal people
equality in Drybones, 161, 207–9, 238
Inuit appeals, 238
judicial education, 350–51
marriage in Nan-E-Quis-A-Ka, 23–24

administration of the court. See court administration
administrative appeals

deference to boards, 261, 403–4
disciplinary proceedings in Reich, 213–14
historical background, 212, 261
property rights in Medicine Hat, 212–13
standards of review, 404–6
statistics, 402

ADR (alternative dispute resolution), 398, 402–4, 445
Airdrie, 127
Alberta, Mahe v, 299, 308, 319–22
Alberta, Majestic Mines v, 173–74, 176
Alberta, Vriend v, 324n64, 332, 369–72, 380n171
Alberta, Walter v, 207
Alberta Bill of Rights, 148–49
Alberta Labour Relations Board, Moysa v, 308
Alberta Law Reform Institute, 257
Alberta Law Society. See Law Society of Alberta
Alberta Legislature, 28–29, 39
Alberta Railway & Irrigation Co, Knight Sugar Co v, 127, 171
Alberta Rules of Court

annotated handbook, 281n52, 291
early history, 9, 31, 49–50
revisions, 92, 161, 387

Alberta Statutes, Reference re, 302, 325n67
alcohol offences

breathalyzers, 168–69, 216–17, 229n101
civil rights in Jones, 166
dismissals on “technicalities,” 215–16, 217, 218
due process rights, 218
right to counsel, 304–5

Allen, Gordon Hollis, 199, 225, 226, 257
biography, 198–99, 201, 228n27
views on: aboriginal equality, 208; impaired driving, 216, 

217; marijuana possession, 221, 222; restraining 
orders, 211–12

alternative dispute resolution, 398, 402–4, 445
Anderson v Amoco Petroleum, 179–80
Andrews v Law Society of British Columbia, 356–57
animal rights in Reece, 405, 428, 432, 441n109
anniversary date of founding of Court, xiv, 45
appeal books and factums

“cold” or “hot” courts, 2, 51, 251, 295, 353
definitions of, 445
electronic appeal books, 297–98, 394–96, 436
factum size, 295–96, 398
historical background, 3, 20, 50–51, 251
standards of review, 404
See also information technology

Appeal Court of Alberta. See entries beginning with Court of 
Appeal and Supreme Court of Alberta

Appeal Court of Northwest Territories. See Northwest Territories 
Appeal Court; Territorial Court (1886-1907)

Appeal Court of Nunavut. See Nunavut Appeal Court
appellate courts

about, 1–3, 7
Appellate Division, defined, 445
deference to legislatures, 54, 56, 60, 299, 357
deference to trial judges, 3, 7, 59–60, 125, 227, 263, 

403–4
importance of, 443–44
standards of review, 7, 403–6
See also rule of law

appointments of judges. See judicial appointments
arbitration. See alternative dispute resolution
Arcand, R v, 263, 354, 412, 416, 418, 420, 441n93
Atkinson, J.E., 100
Attorney General for Alberta, Huggard Assets v, 174, 176
Attorney-General of Canada, Canadian National Transportation 

Ltd v, 265, 270–71, 283n164
Attorney-General of Canada, Edwards v, 309
automobiles

contributory negligence, 126–27
driver’s licences in Hutterian, 424, 426, 428
trends in appeals, 168–69
See also alcohol offences

B
Balkan, R v, 218, 229n101
Bank Taxation Act, 142
Bankers’ Toadies libel in Unwin, 142, 147–48, 158
Barrett v Krebs, 416
Beaudry, R v, 416, 418, 420
Beck, Nicolas du Bois Dominic, 21, 35–37, 86

biography, 31, 34–35, 38, 45, 112
Catholic representative, 35, 66, 100
Chief Justice controversy, 98, 100
inquiries and commissions, 40, 120–21
judicial outlook, 30, 35, 38, 53–54, 57
views on: deference to trial judges and legislatures, 59–60; 

divorce, 66; entrapment, 57; intent in sedition, 67–68; 
precedent, 420; rule of law, 71–72; stare decisis, 57, 
58–59

written judgments, 32, 35, 94, 122
Bedford, Canada v, 422, 441n99
Belzil, Roger, 234, 249, 251, 279

biography, 248–49
Charter appeals, 307–8
judicial outlook, 258
legal community, 290
views on: freedom of religion, 311–13

Bennett, Richard Bedford, 34, 43, 44, 71, 101, 134
Chief Justice controversy, 97, 98–99

Berger, Ronald Leon, 326, 339, 340, 355, 382, 417
biography, 338–40
inquiries and commissions, 378n54
views on: child support, 361; gun control, 368; labelling 

system, 441n90; sentences, 416, 420
Bielby, Myra, 382, 389, 435

biography, 388–89



449

views on: domestic violence, 358
Big M Drug Mart, R v, xi, xvi, 258, 306, 307–8, 311–13, 

325nn116–17
Biggar, O.M., 99, 151
Bill of Rights. See Canadian Bill of Rights
Black et al v Law Society of Alberta, 305, 306, 313–15
black letter law, defined, 54–55, 445

See also legal formalism
BNA Act. See British North America Act
Board v Board, 35, 57–58, 64–66, 210
boards and tribunals

development appeal boards, 261
gas conservation boards, 127, 171, 173, 174
See also administrative appeals

Borden, Robert, 88, 90
Borys v Canadian Pacific Railway, 173, 176–80, 296
Bowker, Wilbur, 26, 244
Bown Law, 73
Boyd, David, 253
Boyle, J.R., 88, 92, 100, 102
Bracco, John David, 234, 279, 292, 293, 326, 348

biography, 292–93
Brady, R v, 414, 416
Breland, Pascal, xii
brief, defined, 3
British Columbia

aboriginal equality under Gonzales, 208
common law, 55
court administration, 254, 345, 379n82
divorce law, 65
factums, 26n9, 51
federal taxation in Johnny Walker case, 283n175
gender parity, 328, 377n6
information technology, 393, 440n44
size of panels, 153n29
tenure of chief justice, 99

British courts. See Great Britain
British North America Act

about, 445
criminal jurisdiction, 3, 50
division of powers re justice, 3, 9, 30, 87, 265–66
divorce, 65, 210
federal jurisdiction over banking, 142–43, 145–46, 149
federal or provincial taxation of property, 275, 278
judicial dismissal and tenure, 92, 96
“living tree” approach, 278
POGG (peace, order and good government) powers, 265–66, 

268, 270, 271, 278, 445
Privy Council powers, 3
provincial jurisdiction over civil rights, 145

Brown, Bobby, 197
Brown, R v, 263–64, 358–59
Brownlee, John E., 90, 96, 135, 138, 138–42
Brownlee, MacMillan v, 121, 134–36, 138–42
Brydges, R v, 305

C
Cahoon v Franks, 202
Cairns, James Mitchell “Jimmy,” 198, 225, 226, 257

biography, 197–98, 199
views on: drug offences, 223; judges, 198; matrimonial 

property, 211
written judgments, 206

Cairns, R.M., 198

Caldwell, John, 138–39
Caldwell, R v, 229n133
Calgary Courthouse, 51, 132, 150–51, 392–93

air quality, 349–50, 379n98, 392
need for new facility, 402, 434

Calgary scenes
downtown, 4–5, 10–11, 31, 56, 92–93, 150–51, 191, 273
military, 70–71, 74–75, 78–81

Calgary Territorial Courthouse, 22
Cameron, J. McKinley, 61–64, 63, 68
Campbell, Kim, 328
Canada v Bedford, 422, 441n99
Canada v Craig, 422
Canadian Bill of Rights

about, 206–7
aboriginal equality, 161, 207–9, 238
due process, 218
freedom of association, 314
freedom of religion, 311–12
judicial review, 207, 301, 372
limitations, 207, 218, 285, 299, 301, 303, 311, 312

Canadian National Transportation Ltd v Canada (Attorney 
General), 265, 270–71, 283n164

Canadian Pacific Railway, 169–70
Canadian Pacific Railway, Borys v, 173, 176–80, 296
Canadian Pacific Railway, Eggleston v, 24–25
Canadian Pacific Railway, Miner v, 55
Canadian Pacific Railway, Turta v, 165, 173, 180–84
cannabis. See marijuana offences
Capital Oil Co, Union Drilling & Development Co v, 185
capital punishment, 45, 165, 169
Carson, J.M., 73–74, 77
case management, 391–95, 397–98, 401
Catholic representation, 35
certiorari, defined, 445
chambers, defined, 445
Chambers, E.J., 243
Charter of Rights and Freedoms

about, 301–4
criminal law, 304–5
division of powers, 265, 271–74
due process rights, 304–5
evidence exclusions (s. 24(2)), 304–5
freedom of association (s. 2(d)), 313–15
freedom of religion, 306, 311–13, 424, 428
freedom of speech (s. 2(b)), 299, 315–19
impact of, xix, 7, 256, 285, 299, 406, 408, 434
judicial outlook, 305–8
judicial role in law-making, 371–72
language rights (s. 23), 299, 301, 308, 319–22
“living tree” approach, 278, 309, 312–13
mobility rights (s. 6), 313–15
national unity (ss. 16 to 23), 319–20
notwithstanding clause (s. 33), 301, 324n64, 372
primacy over other laws, 285, 301
purposive approach, 303, 313
“reading in” remedy, 309, 311, 370
right to counsel (s. 10(b)), 304–5
unreasonable search and seizure (s. 8), xi, 305, 308–9, 311

Charter of Rights and Freedoms, s. 1, limitation
about, 301–2
equality rights in Vriend, 371
framework for interpretation, 314–15, 318–19
freedom of religion in Hutterian, 424, 426, 428
judicial outlook, 303, 305–6, 323



450

mobility rights in Black, 313–15
Oakes test, xi, 315, 318

Charter of Rights and Freedoms, s. 15, equality rights
about, 301–2, 369–70
gun control in Reference re Firearms Act, 366, 368
judicial outlook, 322, 356–57
“reading in” remedy, 370, 371, 372
sexual orientation in Vriend, 332, 369–72

Cheney, Strang v, 259–60
Chief Justice

appointment directly from practice, 232
federal power to appoint, 3, 87–88, 90
first female chief justice in Alberta and Canada, 327
first native-born Albertan as chief justice, 239
residence of appointee, 287, 324n28
seniority, 81n18
tenure, 87, 92
youngest appointee, 329
See also Supreme Court of Alberta (1921–1924), Chief 

Justice controversy
child custody, 261, 398
child support, xvi, 352, 359–62, 380n141, 398
Christie, Doug, 316–17
City of Edmonton, Reece v, 405, 428, 430, 432, 441n109
Clarke, Alfred Henry, 86, 89, 111, 124, 139

biography, 94, 110, 118
judicial outlook, 110, 124–25
views on: contributory negligence, 152n14; jury verdicts, 

141; open court, 136; seduction damages, 140; 
unlawful assembly, 133

Clement, Carlton Ward, 201, 226, 251, 257
biography, 199–201
judicial outlook, 259
personal qualities, 204, 259
views on: drug offences, 223; his colleagues, 259
written judgments, 199, 206, 260, 261

College of Physicians and Surgeons, Reich v, 213–14
collegiality, defined, xxi, 52
Collins, R v, 305
colourable, defined, 366, 445
Combines Investigation Act, 270–71, 308–9
commissions. See inquiries and commissions
Conrad, Carole Mildred, 326, 329, 330, 339, 340, 348, 355, 

382, 395, 409
biography, 329–31, 388
court administration, 330, 346, 347
inquiries and commissions, 330, 395
judicial outlook, 357, 368
views on: Charter limitation, 426; gun control, 330, 365, 

366, 368; women judges, impact, 337
Conrad, Keith, Brad, Cara and Derren, 329
conscription in Re Lewis and Re Norton, xvi, 69–77
constitutional law

co-operative federalism, 410
colourability, 366, 445
dialogue between government branches, 408, 410
division of powers, 265–66, 406, 410
federal paramountcy, 265, 271–74
“living tree” approach, 278, 309, 312–13
POGG (peace, order and good government) powers, 265–66, 

268, 270, 271, 278, 445
Privy Council support for provincial rights, 266
provincial consent for federal prosecutions, 264–71
provincial control of natural resources, 278
provincial regulatory powers, 330, 365–69

recent trends, 278–79
Contributory Negligence Act, 126–27
Costigan, Peter, 339, 340, 342, 355, 382, 419

biography, 342
court administration, 392
views on: civil action to enforce criminal law, 430

Côté, Jean Edouard Leon, 291, 326, 335, 348, 355, 382, 411
biography, 291–92
Charter appeals, 306–7
court administration, 346
judicial outlook, 357
views on: child support, 361–62; his colleagues, 329, 331, 

343; information technology, 393–94; sentences, 414, 
416, 441n93

written works, 281n52, 291, 292
court administration

assistants, students and researchers, 203, 346, 348–49, 
353

business plans, 347, 349
case management, 391–95, 397–98, 401
categories for appeals, 392
collaborative model, 348
comparison of Calgary and Edmonton, 399, 440n51
filing system, 392, 393
fixed hearing dates, 251, 281n64
funding, 253, 344–48, 376, 379n83, 398
future trends, 436, 438
historical background, 344–45
interlocutory appeals, 398, 440n55
judicial independence and, 253–54, 344, 348
lead judges, 396–97
list management, 201–2, 251, 397–98, 399
Part J appeals (family law), 398
provincial government relations, 253–54, 344–48
provincial powers under BNA Act, 3
Registrar, 329, 346–48
self-represented litigants, 401–2
sittings, 253, 352, 379n108
staff lawyers, 346, 352–53, 379n110, 391
support staff, 344, 345–46, 348–49
time limits on oral argument, 251, 296, 392, 399–401
See also appeal books and factums; information technology; 

judgments
Court of Appeal (before 1974)

name change (1979), 254–55
See also entries beginning with Supreme Court of Alberta

Court of Appeal (1974–1984), 234, 251
age of judges, 232–33, 241, 280n8
American influences, 251–52
appointments, 233–34, 243, 258
biographies, 234–49
cases: Brown, 263–64; Canadian National, 270–71; Hauser, 

266–71; Reference re Natural Gas Export Tax, 274–79; 
Sandercock, 264–65; Westendorp, 271–74

Charter impact, 303
collegiality, xviii, 234, 240–41, 249, 251, 253, 281n34
constitutional appeals, 265–80
court administration, 251–54
criminal appeals, 262–65
deference to trial judges, 263
expansion of, 241, 249
historical background, 231–32, 241, 256–57, 261–62, 

265–66
judicial independence, 253–54
judicial outlook, 231, 255–56, 258–62, 278–80



451

legal modernism, 255–56, 258
name change, 254–55
practice and procedure, 249–55
provincial government relations, 253–54
workload, 231, 241, 254
written judgments, 252–53, 260–61
See also McGillivray, William Alexander “Bill,” Chief Justice; 

and individual judges and cases
Court of Appeal (1982–1991)

appointments, 288
biographies, 287–93
cases, 308–22; Big M Drug Mart, 311–13; Black v Law 

Society, 313–15; Hunter v Southam, 308–11; Keegstra, 
315–19; Mahe, 319–22

Charter impact, 299–308, 323, 406, 408
collegiality, 288, 298
court administration, 293–95
judicial outlook, 294–95, 299, 303–4, 323
practice and procedure, 293–98
size of panels, 294–95
statistics, 440n62
workload, 298, 324n60
written judgments, 294–95, 303
See also Laycraft, James Herbert “Herb,” Chief Justice; and 

individual judges and cases
Court of Appeal (1992–2002), 355

ad hoc justices from QB, 82n29
age of judges, 343
biographies, 328–43
business plans, 347, 349
Calgary Courthouse air quality, 349–50, 379n98, 392
cases: Ewanchuk, 372–76; Levesque and DBS v SRG, 

359–62; Reference re Firearms Act, 365–69; Vriend, 
369–72, 380n171

Charter appeals, 355
collaborative practices, 337, 353–54
collegiality, 351–52, 354
court administration, 330, 344–53
court administrative independence, 344, 347–48, 376
court counsel, 352–53
family law, 359–61
female judges’ impact, 336–37, 355–56, 358–62, 372, 376
gender parity, 328, 336, 377n5
judicial diversity, 343–44, 376
judicial education, xviii, 350–51
judicial independence, 344–45
judicial outlook, 327, 355–59, 369, 376
practice and procedure, 344
provincial government relations, 253–54, 328, 344–48, 376
statistics, 402
workload, 345, 346, 354, 440nn62–63
See also Fraser, Catherine Anne, Chief Justice; and individual 

judges and cases
Court of Appeal (2002– )

age of judges, 389
alternative dispute resolution, 398, 402–4, 445
appointments, 384, 388, 391, 440n27
biographies, 384–91
business plans, 392
case management, 391–95, 397–98, 401
cases: animal rights in Reece, 428–32; limitation (s. 1) in 

Hutterian Brethren, 424–28; sentencing in Arcand and 
McDonnell and Beaudry, 412–22

Charter appeals, 406, 408, 412, 434
expansion of, 391

future trends, 434, 436, 438
gender parity, 384
information technology, 392–96
judicial dispute resolution, 391–92
judicial diversity, 384
judicial outlook, 406, 408
lead judges, 396–97
provincial government relations, 410, 438
reconsideration of precedent, 416, 420, 422
rule of law, 434
self-represented litigants, 401–2
sentencing, 412–22
standards of review, 403–6
statistics, 402
workload, 389, 391, 402–3, 404, 440nn62–63
See also Fraser, Catherine Anne, Chief Justice; and individual 

judges and cases
Court of Queen’s Bench

about, 254–55, 445
administrative independence, 347
court administration, 346, 348, 353, 397
ex officio members of both divisions, 82n29, 87, 93–94, 

121, 255, 296–97
family law, 440n56
female judges, 328, 329, 377n2
first chief justice, 235
funding, 345
judges on sentence appeal panels, 255, 296–97
judicial dispute resolution, 398
reorganization (1970s), 254–55

courthouses. See Calgary Courthouse; Edmonton Courthouse
courts, appellate. See appellate courts
Coward, John, 109–10
Craig, Canada v, 422
Credit Foncier Franco-Canadien v Ross et al, 143–46
Credit of Alberta Act, 142
Creighton v United Oils, 170–71
criminal appeals

capital crimes, 31, 165, 169
Charter impact, 304–5
civil action to enforce criminal law, 428, 430, 432
court administration, 398
deterrence approach, 215–16, 218–19, 222–23, 227, 

262–63
dismissals on “technicalities,” 215–16, 217, 218
division of powers, 265–74
due process model, 215–16, 218, 224, 304–5
early history, 2–3, 7–8, 20, 50
historical background, 214–16, 229n84, 262
jurisdiction in Hauser, 266–71
Privy Council appeals, 3, 120
provincial consent for federal prosecutions, 266–74
questions of law and fact, 119–20, 125
sexual assault and seduction, 166
statistics, 402, 440n62
unreasonable search and seizure (s. 8), xi, 305, 311
See also alcohol offences; drug offences; sentences; sexual 

violence
Criminal Code

age discrimination, 259
British influence, 119
early history, 3, 50
firearms, 365
hate crimes, 315, 318–19
impaired driving, 216–17



452

jurisdiction, 267, 269
NWT appeals under, 209
sedition, 66–67
sentences, 119–20, 412, 414
sexual assault, 264, 372
sexual history questioning, 264, 305, 373

criminal intent
evidence in Peterson, 224, 226–27, 229n98, 229n133
mens rea, defined, 445
sedition in Felton and Trainor, 67–69
sexual assault in Ewanchuk, 373

Crown Lumber Co v Stanolind Oil and Gas, 185
Crowsnest Pass, 98
Cutforth, R v, 308, 325n100
Cyr, R v, xvi, 61–64

D
Davies, Louis H., 97
DBS v SRG, 361–62
debt collection, 142–45
decisions. See judgments
Decore, John

biography, 233, 235
recruitment of judges, 233, 236, 243, 244, 280n11, 292, 

331
demonstrations. See protests and demonstrations
Deschênes Report, 254, 345
Dewdney, Edgar, xii, 18
Dickson, Brian, 270, 309, 313, 325n75, 325n131
Diefenbaker, John G., 206–7, 242
dispute resolution, alternative, 398, 402–4, 445
dispute resolution, judicial. See judicial dispute resolution
District Court, defined, 445
divorce

historical background, 65, 209–11, 359–60
matrimonial property, xvi, 164, 211, 229n73, 261
open court in McPherson, 135–36, 138
provincial jurisdiction in Board, 35, 57–58, 64–66, 210
See also family law; marriage

Doherty, C.J., 47
domestic violence

restraining orders, 211–12
sentencing guidelines, 338, 358

double aspect, defined, 272, 445
Doyle, R v, 221–22
drinking and driving. See alcohol offences
drug offences

deterrence or due process, 215–16, 218–19, 220–23, 227
evidence in Peterson, 224, 229n98, 229n133
historical background, 214–15, 218–19, 227
jurisdiction in Hauser, 266–71
Le Dain Commission on, 219–21, 229n110
mens rea in Peterson, 226–27
possession or trafficking, 219, 220–22, 227, 229n110
public opinion, 219, 220, 227
See also alcohol offences; LSD offences; marijuana offences

drunk driving. See alcohol offences
Drybones, R v, 161, 207–9, 238
Dubuc, Lucien, 40
due process

defined, 445
Charter rights, 304–5
in impaired driving, 218, 229n101
in professional disciplinary proceedings, 213–14
voir dire hearings, 224

Dura, Singh v, 306–7

E
Earl F. Wakefield Co v Oil City Petroleums, 184–88, 190n94, 

205–6
Eaton, Frank, 74
Edmonton, City of, Reece v, 405, 428, 430, 432, 441n109
Edmonton Catholic Schools, 320–22
Edmonton Courthouse, 52, 54, 136–37, 434
Edmonton Courthouse (Sandison Block), 27, 30
Edmonton Journal, 83, 308–9
Edmonton scenes, xxii, 21, 27–30, 83, 102, 144–45, 172, 187, 

381
education, judicial. See judicial education
Edwards, Bob, 38
Edwards v Attorney-General of Canada, 309
Egbert, William G., 182–84
Eggleston v Canadian Pacific Railway, 24–25
Electoral Boundaries Commission, 330, 395
electronic appeals. See information technology
Elizabeth, Queen, 300
Ellingson, Jeannie, 289
en banc, defined, 3, 445
energy law

American influence, 173, 178–79
Crown mineral rights, 170, 173, 174, 176
definition of petroleum in Borys, 173, 176–80, 296
definitions in Creighton and Starley and Knight Sugar, 170–71
historical background, 169–70
land title errors in Turta, 165, 173, 180–84
leases, 170
mechanic’s liens in Wakefield, 184–88, 190n94, 205–6
National Energy Program, 266, 274–78
pre-existing leases in Spooner and Majestic and Huggard, 

171, 173–74, 176
Reference re Natural Gas Export Tax, 265, 274–79
regulation in Spooner, 127, 171, 173–74

English courts. See Great Britain
equality under law

aboriginal people in Drybones, 161, 207–9, 238
See also Charter of Rights and Freedoms, s. 15, equality 

rights
Estey, Bud, 228n38
Evans, Brian, 346
Ewanchuk, R v, 356, 372–76, 380n180, 380n182
Ewanchuk, Steve, 373, 380n182
Ewing, Albert Fleming, 118

biography, 116, 118, 157, 190n44
views on: open court, 135–36

ex officio, defined, 445

F
factum, defined, 3, 445

See also appeal books and factums
family law

child custody, 261, 398
child support, xvi, 352, 359–62, 380n141, 398
court administration, 398
female judges’ impact, 358, 359–62
historical background, 261
interlocutory appeals, 398, 440n55
judicial outlook, 261
maintenance appeals, 352
self-represented litigants, 401–2
statistics, 402

Farmers Credit Arrangement Act, 121
Feehan, Ned, 340



453

Felton, R v, 67–68
Firearms Act, Reference re, 330, 365–69
“firsts,” judicial. See judicial appointments, firsts
Fitzpatrick, John, 339, 340
Foisy, René Paul, 290, 348

biography, 290, 342
views on: sexual assault, 373

Fontaine, Jeremy v, 126–27
Food and Drugs Act, 220, 226–27, 267
Ford, Clinton James, Chief Justice, 147, 159, 170, 188

biography, xv, 158–59, 163
judicial outlook, 165–66
personal qualities, 163, 188
views on: his retirement, 194; land title errors, 183–84; 

O’Connor, 156, 165; reasonable doubt, 165–66; 
sexual assault, 166; silly laws, 165

written judgments, 166, 167–68
See also Supreme Court of Alberta (1949–1961)

Ford, Frank, 117, 139, 147
biography, 116, 156, 159
judicial outlook, 125
views on: debt collection, 166; open court, 135; pre-existing 

energy leases, 173, 176; seduction damages, 140; 
Social Credit legislation, 145–46, 149

Ford, Jacqueline, 440n51
Forget, A.E., xii
formalism. See legal formalism
Forsyth, H.C.B., 198
Fort Edmonton, xxii
Fort McMurray, Hlushak v, 260
Fort Providence, NWT, 40
Foster v Kerr, 127
francophones. See language rights
Franks, Cahoon v, 202
Fraser, Catherine Anne, Chief Justice, 293, 326, 328, 330, 339, 

348, 355, 382, 407, 442
biography, 328–29, 434
information technology, 392–96
judicial outlook, xviii, 327, 356–57, 368, 428, 430, 432
personal qualities, xviii, 356, 432
views on: animal rights, 428, 430, 432, 441n109; Charter 

equality rights, 356; child support, 358–59, 359–62; 
consent defence in sexual assault cases , 372–76, 
380n180; court administration, xviii, 344, 348; 
division of powers, 368; domestic violence, 358–59; 
equality rights, 356–57; gun control, 365–66; 
JDR, 399; judicial education, xviii, 350–51; judicial 
independence, 443–44; rule of law, 430, 432, 
443–44; sentences, 414, 416, 418, 441n93; women 
judges’ impact, 337

vision for the future, 443–44
See also Court of Appeal (1992–2002); Court of Appeal 

(2002– )
Fraser, Jonathan, 330
Fraser, Richard, 328
Frazer, R v, 304
freedom of association

legal practice in Black, 307–8, 313–15
freedom of religion

Sunday closing, 306, 311–13
See also Hutterites

freedom of speech
hate speech in Keegstra, 299, 315–19
libel in Unwin, 142, 147–48, 158
sedition in Felton and Trainor, 67–69, 72

freedom of the press
Social Credit Press Bill, 302, 308

Fruman, Adelle, 334, 335, 355
biography, 335, 342, 388
Calgary Courthouse air quality, 349–50, 379n98, 392
court administration, 346, 392, 399
information technology, 392, 396

G
Gagnon, Andrew, 369
Gallagher trial, 109–10
gas industry. See energy law; oil and gas industry
Geddes, J.D., xii
gender

gender balance in juries, 331
gender parity on Court, 328, 336, 377n5, 384
judicial education on equality, 350–51
judicial outlook, change and, xix–xx
See also judicial appointments, women; women’s issues

Getty, Don, 267
Gonzales, R v, 208
Goodall, A.H., 198
Gottselig, Richard, 223
Gouin, Lomer, 96, 100
Great Britain

“cold” courts, 2, 251
colonies’ reception of British law, 18–19, 23–24, 63
early legal history, 1–2, 14–15, 55
See also Privy Council, Judicial Committee of the

Great Depression
historical background, 120, 126, 127, 142
judicial outlook during, 134, 149, 151

Greenback and Trusts and Guarantee Co, McFarland v, 185
Greffe, R v, 305, 308, 325n101
Grieg, R v, 305
Grierson Dump, 106
Griesbach, W.A., 147–48, 156
gun control in Reference re Firearms Act, 330, 365–69
Gypsy Queen inquiry, 121

H
habeas corpus

defined, 71, 445
rule of law in Re Lewis and Re Norton, 71, 73–75, 77

Haddad, William Joseph “Bill,” 236, 240, 251, 257
biography, 236–37, 240, 241
judicial outlook, 258
views on: provincial consent for federal prosecutions, 268, 

270
written judgments, 281n22

Hall, R v, 262
Hamilton, J. Claude, xii
Harradence, Asa Milton “Milt,” 197, 242, 251, 348

biography, xv, 241–42, 287
judicial outlook, 242, 253, 258
views on: Charter, 305, 307; jurisdiction in Hauser, 266–71; 

Porter, 189n25; sexual history questioning, 305; 
starting point sentences, 263

written judgments, 260
Harrald, R v, 63
Hartfiel, R v, 58–59
Harvey, Horace, Chief Justice, 33, 84, 109, 124, 126, 139, 147

biography, 32–33, 40–43, 107–9, 151–52
Chief Justice Appellate Div. (1910–1921), 29–30, 31, 40–43



454

Chief Justice Trial Div. (1921–1923), 84–103
Chief Justice Appellate Div. (1924–1949), 107–8
drafting of statutes and Rules of Court, 33, 50, 81n5
friendship with Stuart, 52–53
inquiries and commissions, 40, 120–21
judicial outlook, 55–57, 65, 110, 122, 134, 148
personal qualities, 41–42, 53, 93, 108–10
rule of law in Re Lewis and Re Norton, xiii, 69–77
Territorial Court judge, 19–20, 24–25, 26, 33
views on (before 1921): Beck, 57; collegiality, 52; deference 

to legislatures, 56; deference to trial judges, 59–60, 
125; divorce, 65, 66; intent in sedition, 67–68; rule 
of law, xiii; stare decisis, 58–59, 66; Territorial Court 
judges, 20; trespass, 25; trial experience of appellate 
judges, 45

views on (1924–1949): defamatory libel, 148; energy 
definitions, 171; experience on appeal panels, 103n4; 
mechanics’ liens, 185; open court, 136; seduction 
damages, 140–42; size of panels, 118–19; Social 
Credit legislation, 143–46; unlawful assembly, 130, 
132–34

written judgments, 52–53, 152
See also Supreme Court of Alberta (1907–1921); Supreme 

Court of Alberta (1921–1924), Chief Justice 
controversy; Supreme Court of Alberta (1924–1949)

Harvie, Alan D., 118
Harvie, Eric, 159, 197
Haultain, Frederick, 32, 33
Hauser, R v, 265, 266–71, 279, 283n164
Health Law Institute, 333, 378n32
Helman, Sam, 114
Henkel, William, 339
Henry, R v, 422
Hetherington, Mary Margaret McCormick, 279, 289, 326, 348

biography, 232, 289–90
Charter appeals, 307
court administration, 348, 399
views on: child support, 359–60; domestic violence, 

358–59; gun control, 368; impaired driving penalties, 
229n91; right to counsel, 304–5; sexual history 
questioning, 305

Hetherington, T.D., 289
Hlushak v Fort McMurray, 260
Holmes, Oliver Wendell, Jr., 69
Hope, Grace, 332
Horn, Ray, 248
Howard, Bill, 198
Howson, William Robinson, 118

biography, 118
views on: definition of petroleum, 176–78; Harvey, 121

Hudson, Ralph, 339
Hudson’s Bay Company, 1, 5, 170, 176
Huggard Assets v Attorney General for Alberta, 173, 174, 176
Hunt, Constance Darlene “Connie,” 334, 355, 382, 415

biography, 334, 388
judicial outlook, 357
views on: energy common law, 190n77; equality rights in 

Vriend, 370–71; female judges, 336–37; judicial role 
in law-making, 371–72; sentences, 418; standards of 
review, 404

Hunt v Smolis-Hunt, 361
Hunter v Southam, xi, 218, 235, 305, 308–9, 311, 410
Hurlburt, W.H., 202
Hutterites

driver’s licences in Hutterian Brethren, 424, 426, 428
land purchases in Walter, 207

Hyndman, James Duncan, 48, 86
biography, 49, 53, 114, 122
views on: divorce, 66; legal rights, 125; rule of law, 71–72

I
Iacobucci, Frank, 372
Idington, John, 60
impaired driving. See alcohol offences
Imperial Oil Ltd., 169, 184
independence of judges. See judicial independence
Independent Order of Foresters v Lethbridge Northern Irrigation 

District, 144–45, 146
Individual Rights Protection Act (IRPA), 369–72
information technology

comparison with other countries, 395
court administration reform, 346, 348–49, 392–96
early history, 244, 297–98, 376, 392–94
electronic bench book, 334
filing system, 392, 393
first for computers in courtroom, 298
first for mandatory e-factums, 394, 395
funding, 395
future trends, 434, 436
JIMS program, 394–95
laptops, 298
legal databases, 298
list management, 393
MIS system, 392–94, 399, 402
privacy, 395
video conferences, 393, 436
website, 393, 394
See also appeal books and factums

inquiries and commissions, 40, 120–21, 173, 378n54, 395
Institute of Law Research and Reform, 257
intent. See criminal intent
IRPA. See Individual Rights Protection Act
Irvine, A.G., xii
Irving, Howard Lawrence “Howie,” 288, 326, 348

biography, 288–89
views on: gun control, 368; McGillivray and Prowse, 241

Ives, William Carlos “Billy,” 46
biography, 47–48, 53, 152n21
views on: libel in Unwin, 147; seduction in MacMillan, 139; 

Social Credit financial legislation, 144

J
Jackman v Jackman, 164
Jackson, T., xii
James, Jack, 203
Jamieson, Alice, 61–64, 62
Jeremy v Fontaine, 126–27
JIMS (Justice Innovation and Modernization of Services), 

394–95
Johnas, R v, 263
Johnson, Horace Gilchrist, 160, 170, 223, 225

biography, 161, 204, 245
judicial outlook, 164–65, 204, 205
views on: aboriginal equality, 161, 208–9; drug offences, 

222; due process in disciplinary proceedings, 213; 
Hutterite land purchases, 207; matrimonial property, 
164, 211; mechanics’ liens, 185, 186; obscene phone 
calls, 164; wife’s evidence, 164–65

written works, 161, 164–65, 167–68, 205, 208–9, 245
Johnstone, T.C., 19



455

Jones, R v, 166
Jones and Lyttle v Mackie, 60
Jones et al, R v, 127, 129–30, 132, 134
judgments

bench memoranda, 294
circulation of drafts, 252, 294–95, 353–54
collaborative practices, 253, 281n74, 294, 353–54, 396–97
dissents, 51, 294
early history, 20, 51–52
judicial independence, 294
labelling system, 354, 441n90
lead judge system, 396–97
length, 403
memoranda, 252, 294
oral judgments, 252
per curiam (by whole court), 253, 294
ranking judgments, 252
reported judgments as measure of work, 282n109
reserve judgments, 3, 20, 22, 51–52, 252–53, 294–95, 403
reserve judgments for change in law, 294, 353–54
seriatim tradition, 51, 52, 53
statistics, 403

Judicature Act
Chief Justice controversy, 86–88, 90, 92–93, 96–97, 99
quorum, 118–19

judiciary
administrative duties, 348
age of judges, 232–33, 241, 280n8, 343, 389
biography, significance of, xv
collegiality, xxi, 52
ex officio members of both divisions, 82n29, 87, 93–94, 

121, 255, 296–97
holidays, 202, 379n106
pensions, 112, 151, 194, 330, 378n16
resignations, 341–42
retirement, mandatory, xvii, 151, 194
retirement using Rule of 80, 330, 342, 378n16
roles for retired judges, 151
salaries, 134, 151, 345, 350
supernumeraries, 241, 298
See also court administration; judgments

judicial appointments
applications, 289
Catholic representatives, 198
consultations with legal community, 232, 289, 377n7
directly from practice, 199, 232, 288, 291, 341, 385
diversity, 163, 384
federal power to appoint, 3, 87
future trends, 436
gender parity, 328, 336, 377n5, 384
historical background, 30, 232–33
patronage, xvii, 32, 102, 196, 197, 232, 289, 324n13
residences of judges, 39
tenure, 92
trial experience, 196, 233, 280n9
See also Chief Justice

judicial appointments, firsts
Albertan from rural practice, 290
bilingual judge, 249
“cowboy judge,” 47
“cowgirl judge,” 390
directly from Provincial Court, 390
female chief justice in Alberta and Canada, 327
female on a s. 96 court, 331
full-time law professor on appellate court, 333

gender parity on Canadian court, 328, 336, 377n5, 384
Jewish superior court judge, 238
native-born Albertan, 197
native-born Albertan as chief justice, 239
native-born bilingual judge, 249
Ukrainian appeal court judge, 292

judicial appointments, women
first all-woman panel in Alberta, 329
first “cowgirl judge,” 390
first federally appointed female judge in Calgary, 289
first female chief justice in Alberta and Canada, 327
first woman appointed to Alberta Court of Appeal, 289
gender parity, 328, 336, 377n5, 384
historical background, 232, 328
impact of, 328, 336–37, 355–56, 358–61, 372, 376

Judicial Committee of the Privy Council. See Privy Council, 
Judicial Committee of the

judicial dispute resolution
defined, 445
court administration, 397, 398–99
establishment of, 391–92
judges trained in, 330, 336, 390

judicial education
historical background, xx, 245, 350
importance of, xviii, 444
on social context, 350–51
See also National Judicial Institute

judicial independence
Chief Justice controversy, 85, 92–93, 100, 102–3, 103n16
circulation of judgments and, 354
court administration and, xv, 253–54, 344–45, 348
importance of, 443–44
lead judge system and, 396
patronage and, 85, 102
rule of law and, xvi, 69–77, 443–44
salaries and, 345
tenure and, 102, 151
written judgments and, 294

judicial outlook
about, xv–xvi, 261–62
change and, xviii–xx
deference to legislatures, 54, 56, 60, 299, 357
deference to trial judges, 3, 7, 59–60, 125, 227, 263, 

403–4
“living tree” approach, 278, 309, 312–13
pragmatism, xx, 155, 164
reconsideration of precedent, 260, 295, 416, 420, 422
See also legal formalism; legal modernism (legal realism)

Justice Innovation and Modernization of Services (JIMS), 
394–95

justices of the peace. See magistrates and justices of the 
peace

K
Kalmet v Keiser, 59–60
Kane, Edward William Scott “Ted,” 196, 223, 225

biography, 196–97, 199, 206
views on: drug offences, 224; property rights, 213

Keegstra, Jim, 315, 316, 318–19
Keegstra, R v, 299, 315–19
Keiser, Kalmet v, 59–60
Kerans, Julia and Patrick, 244
Kerans, Roger, 234, 239, 240, 243, 244, 251, 279, 289, 348

biography, 243–44, 342, 392
court administration, 246, 253, 348



456

information technology, 297–98, 392
judicial outlook, 243, 256, 258–61, 305, 357
views on: child custody, 261; criminal deterrence, 262; 

drug offences, 222–23; factum size, 295; his 
colleagues, 228n15, 234, 281n22; paramountcy over 
double aspect, 272–74; patronage, 324n13; rape 
sentences, 263–65; reconsideration of precedent, 
260, 416; sentence appeal panels, 296–97; sittings, 
253; standards of review, 403–4; starting point 
sentences, 263

views on Charter appeals: freedom of association, 314–15; 
generally, 303–4; hate speech, 299, 318–19; 
language rights, 320–22; limitation clause (s. 1), 
314–15, 318–19

written works, 244, 260, 261, 265, 404
Kerr, Foster v, 127
Keshane, R v, 274
King, William Lyon Mackenzie, 95, 96, 108
Klein, Ralph, 347, 350, 372
Knight Sugar Co v Alberta Railway & Irrigation Co, 127, 171
Konkin, R v, 264
Krebs, Barrett v, 416
Kuznetsov, R v, 358

L
Lacombe, 8
Lafleur, Eugene, 96, 97, 99, 100
land registry system

mechanics’ liens, 185
title errors, 165, 173, 180–84
Torrens system, 18, 181–82, 445

Lang, Otto, 232, 239
language rights

bilingual judges, 249, 290, 334
Charter rights (s. 23), 301
rights in Mahe, 299, 308, 319–22

Lannan, Alphonsus, 112
Laskin, Bora

biography, 256, 283n166, 283n181
views on: legal modernism, 256–57; matrimonial property, 

211; paramountcy over double aspect, 271–74; 
provincial consent for federal prosecutions, 270–71; 
taxation of federal or provincial property, 278

law firms
business orientation, 323
mobility rights under Black, 313–15
transnational firms, 315

law information centres, 402
Law Society of Alberta, 148, 179, 189
Law Society of Alberta, Black et al v, 305, 306, 313–15
Law Society of British Columbia, Andrews v, 356–57
Laycraft, Harold, 242
Laycraft, James Herbert “Herb,” Chief Justice, 184, 240, 243, 

251, 286, 293
biography, 242–43, 287–88, 323, 342
judicial outlook, 258–60, 287, 312
Privy Council last appeal to , 185
views on: Charter appeals, 304, 306, 312; Court name 

change, 255; factum size, 296; freedom of religion, 
258, 311–12; information technology, 297–98; 
land title errors, 184; list management, 201–2; 
mechanics’ liens, 185, 187–88, 190n94, 205–6; 
provincial consent for federal prosecutions, 270; SCC 
judgment format, 294; spousal inability to sue each 
other, 259–60

views on colleagues: Harradence, 242; his role of Chief 
Justice, 288; Kerans, 244; McGillivray, 241; Morrow, 
237; Porter, 205–6

written works, 161, 245, 259–60, 287
See also Court of Appeal (1982–1991)

Laycraft Inquiry, 339, 378n54
Le Dain Commission, 219–21, 223, 229n110
lead judges, 396–97
Leduc #1 oil well, 155, 169, 175, 190n88
Legal Aid Society, 238, 402
Legal Education Society, 245
legal formalism

about, 23–24, 54–56, 261–62
black letter law, defined, 54–55, 445
deference to legislatures, 7, 54, 56, 227, 357
early history, 29–30, 54–56
influence, 125, 148–49, 164, 194, 203–5, 258
stare decisis, 23–24, 54–55, 58–59
trend away from, 59, 231, 256, 258, 260, 295

legal modernism (legal realism)
about, 256–58
historical background, 231, 255–58
“living tree” approach, 278, 309, 312–13
purposive interpretation, 256, 259, 261, 279, 303, 313, 

408, 410, 445
Lehrman, R v, 221–22
Lethbridge Northern Irrigation District, Independent Order of 

Foresters v, 144–45, 146
Lethbridge scenes, 45, 146, 183
Levesque v Levesque, xvi, 359–61
L’Heureux-Dubé, Claire, 380n175

dispute with McClung on Ewanchuk, 356, 372–76, 380n180, 
380n182

Lieberman, Moses, 238
Lieberman, Nancy, 238
Lieberman, Ross v, 209
Lieberman, Samuel Sereth, 238, 251, 255, 348

biography, 238–39, 287, 298
Charter appeals, 307, 315
court administration, 252
judicial outlook, 239, 258, 259, 303
views on: Charter, 303; criminal rehabilitation, 262; 

elections, 259; his colleagues, 240–41; jurisdiction 
in Hauser, 268

Llewellyn, Karl, 258, 282n95
London Drugs v Red Deer, 306
long gun registry in Reference re Firearms Act, 330, 365–69
Lord’s Day Act, 168, 258, 311–13
Lougheed, James, 26, 35, 44
Lougheed, Peter, 254, 266
Lougheed, R v, 25
Lovecchio, Sal, 335
LSD offences

evidence in Peterson, 224, 226–27, 229n98, 229n133
historical background, 218, 227
judicial outlook, 223
sentences, 220
See also drug offences

Lucy the elephant (Reece v City of Edmonton), 405, 428, 430, 
432, 441n109

Lunney, Henry William, 114, 124, 139
biography, 112, 114
criminal appeals, 125
judicial outlook, 122, 124
views on: seduction damages, 140

Lutz, Arthur, 338



457

M
MacCaffary, John, 73
MacCallum, Ed, 343
Macdonald, D. George, 76, 77
Macdonald, Hugh John, 162, 170, 223

biography, 161–62, 198
views on: definition of petroleum, 178; pre-existing energy 

leases, 174
written judgments, 162, 167–68

Macdonald, William Alexander “Billy,” 158
biography, 158, 161–62
written judgments, 158, 167–68

MacDonnell, R v, 263, 414
Macdowall, James D.H., xii
MacEachern, Allan, 346
MacGregor, R v, 222
Mackie, Jones and Lyttle v, 60
MacKimmie, Ross, 184, 185
Maclean, Neil D., 135, 136–37, 138–39, 143, 196, 245
Macleod, James Farquharson, xii, 6, 9, 14, 19–20, 21, 22
Macleod, J.E.A., 147
Macmillan, Vivian, 133, 136–37, 138–39, 140–41
Macmillan v Brownlee, 121, 134–36, 138–42
magistrates and justices of the peace

early history, 7–9, 8, 13, 14, 22, 26n19, 209
women magistrates in Cyr, xvi, 61–64

Magrath, C.A., 33
Mahe v Alberta, 299, 308, 319–22
Majestic Mines v Alberta, 173–74, 176
Major, John Charles “Jack,” 292

biography, 293, 324n30
SCC judge, 293, 371, 375
views on: Porter, 206

Makowecki v Yachimyc, 55, 63
Malmo-Levine, R v, 270, 283n163
Manitoba

common law, 55
divorce, 65
early history, 7–9, 13, 26n18
expansion of court, 391, 440n27
tenure of chief justice, 99

Manning, Ernest, 148, 153n94
Manysiak, R v, 217
Marceau, R v, 57
marijuana offences, 219

decriminalization or legalization, 219–20, 229n110
historical background, 194, 215, 218–19
jurisdiction in Hauser, 266–71
possession or trafficking, 219, 221–22, 227, 229n110
public opinion, 219, 221
seeds in Snyder, 223–24
sentences, 219–20
See also drug offences

Marks, A.L., 237
marriage

aboriginal marriage validity in Nan-E-Quis-A-Ka, 23–24
federal jurisdiction, 65
provincial jurisdiction in Board, 64–66
reception of British law, 23–24, 65
spousal inability to sue each other, 259–60
wife’s evidence in Stewart-Smith, 164–65
See also divorce; family law

Martin, Peter Walter Lambert, 382, 385, 425
biography, 385
views on: due process rights, 325n102

Martland, Ronald
legal community, 249, 291, 342, 387
views on: Harvey, 108–9; matrimonial property, 211, 

229n73; mechanics’ liens, 185
Masters in Their Own House, 254
Mathieson v Mathieson, 211–12
Matrimonial Property Act, 261
Mattern, Roy and Helen, 135
McAra, Jim, xii
McBride, James Boyd, 163

biography, 162
views on: blood alcohol samples, 168–69; mechanics’ liens, 

186–87; pre-existing energy leases, 174
McCarthy, Maitland Stewart, 47

biography, 48, 53
legal community, 44

McCarthy, Peter, 33, 34, 35
McCarthy and McCarthy, 313, 325n119
McCaul, C.C., 22, 196
McClung, John Wesley “Buzz,” 234, 240, 245–48, 251, 310, 

326, 348, 355
biography, 245, 248, 400
Charter appeals, 258, 282n97, 308
Ewanchuk dispute, 248, 356, 372–76, 380n180, 380n182
judicial outlook, 248, 258, 357, 371
views on: equality rights in Vriend, 248, 370–72, 380n171; 

minority language rights, 308; starting point 
sentences, 263

written works, 1, 248
McClung, Nellie, 245
McCormick, E.J., 161
McCrank, Neil, 347
McDermid, Neil Douglas, 197, 225, 226, 251, 257

biography, 197, 199, 204, 241
judicial outlook, 227, 259
views on: drug offences, 220, 223–24, 226–27; Hutterite 

land purchases, 207; jurisdiction in Hauser, 268–69; 
“technicalities” in criminal appeals, 215–16

McDonald, David Cargill, 338
biography, 338
views on: child sexual abuse, 358–59

McDonald, John A.S. and J.W., 388
McDonald, John David Bruce, 382, 388, 433

biography, 388, 389
McFadyen, Elizabeth Anne, 234, 279, 289, 293, 326, 331, 348, 

355, 382
biography, 232, 331–32, 388
views on: domestic violence, 358–59

McFarland v Greenback and Trusts and Guarantee Co, 185
McGillivray, Alexander Andrew “A.A.,” 115, 116, 124, 139

biography, xv, 114, 116, 240
inquiries and commissions, 121, 173
judicial outlook, 124–25, 134
views on: energy regulation, 171, 173; Harvey, 124–25; open 

court, 135–36; Social Credit legislation, 146; unlawful 
assembly, 132–33

written judgments, 124–25, 132–33
McGillivray, Kay, 269
McGillivray, William Alexander “Bill,” Chief Justice, 233, 239, 

240, 251, 257, 269
biography, xv, 239–41, 280
judicial outlook, 258, 280
views on: Charter appeals, 307; child custody, 261; court 

administration, 253–54; criminal deterrence, 262–63; 
his colleagues, 242; judicial independence, 253–54, 



458

281n74; jurisdiction in Hauser, 268, 270; rape 
sentences, 263–64

written judgments, 260–61, 268
See also Court of Appeal (1974–1984)

McGongile, Round v, 259
McGuire, Thomas Horace, 14, 16, 19, 21
Mckenzie, R v, 205
McLachlin, Beverley, 319, 328, 375, 426
McLaurin, Campbell, 186, 198, 210
McLellan, Anne, 328
McLennan, Rod, 240
McPherson, Oran L. and Cora, 134, 135–36, 138
McPherson v McPherson, 135–36, 138
mechanics’ liens in Wakefield, 184–88, 190n94, 205–6
mediation. See alternative dispute resolution
Medicine Hat v Rosemount Rental Developments, 212–13
Meighen, Arthur, 99
mens rea, defined, 226, 445

See also criminal intent
mental health issues, 238, 262
Military Services Act, 69, 71
Miller, Leo H., 73, 159
Miller, Tevie, 240
Milner, H. Ray, 168
Milvain, Val, 184, 185, 222–23, 229n133, 232, 243, 280n6
Miner v Canadian Pacific Railway, 55
Miniely, Gordon, 267
minority language rights. See language rights
Mitchell, Charles Richmond, 113, 124

biography, 112, 116, 378n61
judicial outlook, 122
views on: Harvey, 121; seduction damages, 140
written judgments, 152n21

mobility rights
out-of-province lawyers in Black, 313–15

Moir, Arnold Fraser “Spud,” 226, 236, 251, 257, 258
biography, 236, 240, 242
court administration, 251
judicial outlook, 258
views on: drug offences, 223; rape sentences, 263
written judgments, 223, 260

Moore, Ken, 240, 296
Morrow, Bill, 184, 237

biography, 237–38
judicial outlook, 237–38, 258
legal community, 244–45
personal qualities, 236, 237
Privy Council last appeal, 185, 187–88, 190n94, 237
views on: aboriginal equality, 208–9; aboriginal rights, 161, 

238; jurisdiction in Hauser, 268–70
written judgments, 238, 268–69

Moulton, R v, 264
Moysa v Alberta Labour Relations Board, 308
Muir, James, 72, 74
Mullen, Reeve v, 60–61
Mulroney, Brian, 289, 324n13, 328
municipalities

double aspect bylaws, 265, 271–74
Sunday closings, 306

Murdoch v Murdoch, 211, 229n73, 261
Murphy, Emily, 61

N
Nan-E-Quis-A-Ka, R v, 23–24
Narcotic Control Act, 220, 224, 267–70

National Energy Program, 266, 274–78
National Judicial Institute, xx, 245, 333, 351
natural gas

in definition of petroleum in Borys, 173, 176–80, 296
See also energy law; oil and gas industry

Natural Gas Export Tax, Reference re, 253, 265, 274–79
Natural Resources Transfer Agreement, 171, 173, 177, 189n28
NEP. See National Energy Program
Nepoose, R v, 331
New McDougall-Segur Oil Company and Mid-West Oil Company, 

Starley v, 170–71
Newcombe, E.L., 87–88, 90, 93, 96, 97
Newlands, W.H., 19
Nichols, Neil, 203
Nolan, Henry, 243
Nolet, R v, 221, 222
North-West Mounted Police, 7–8
North-West Territories, xii, 18, 19

See also Territorial Court
Northwest Territories Appeal Court, 40, 170, 180, 339

about, 209
divorce, 65–66
equality in Drybones, 161, 207–9, 238
judiciary, 237, 342
sexual assault, 166
video conferences, 393

Nova Scotia, 2–3, 26n26, 58
Nunavut Appeal Court, 339, 340

about, 209, 391
video conferences, 393

O
Oakes, R v, 315
O’Brien, Clifton David, 382, 384, 423

biography, 384–85, 389
alternative dispute resolution, 403
views on: Charter limitation, 426; sentences, 418

O’Connor, George Bligh, Chief Justice, 156, 168
biography, 156–57, 163
judicial outlook, 165
personal qualities, 188
views on: capital punishment, 165; land title errors, 183; 

pre-existing energy leases, 173, 174; sexual assault, 
166

written judgments, 156, 167–68, 183
See also Supreme Court of Alberta (1949–1961)

O’Connor, Gerald, 156
O’Ferrall, Brian Kenneth, 382, 390, 437

biography, 389–90
oil and gas industry

historical background, 155–56, 169–70
leases, 170
mineral rights in land titles, 127, 170
powers of gas conservation board, 127, 171, 173, 174
pre-existing leases in Spooner and Majestic and Huggard, 

171, 173–74, 176
See also energy law

Oil City Petroleum, Wakefield Co. v, 184–88, 190n94, 205–6
O’Leary, Willis, 326, 337, 355

biography, 337–38, 349
judicial outlook, 357
views on: equality rights in Vriend, 370, 372

Oliver, Frank, xii
Ollenberger, R v, 358



459

Ontario
articling students as assistants, 203
collegiality, 228n38
divorce law, 229n68
early history, 2–3, 23, 26n7, 26n26, 50, 55
information technology, 298
one court with separate divisions, 87, 99, 103n7
sentence appeal panels, 296

Orderly Payment of Debts Act, Reference re, 168

P
Pacific Inland Express Ltd., R v, 168
Paperny, Marina Sarah, 336, 355, 382, 421

biography, 335–36
views on: child support, 361–62; O’Leary, 338

paramountcy, defined, 445
Park, R v, 134
Parlee, Harold Hayward “Harry,” 109, 157

biography, 157–58, 160
views on: definition of petroleum, 178–80; land title errors, 

182–84; pre-existing energy leases, 174, 176
written judgments, 158, 167–68, 173, 179

Patterson, Henry S., 158
People for the Ethical Treatment of Animals, 428
per curiam, defined, 253
Perras, R v, 304
“Persons” case, 61
Peterson, R v, 218, 224, 226–27, 229n98, 229n133
petroleum. See energy law; oil and gas industry
Picard, Ellen Irene, 326, 333, 355, 382, 413

biography, 332–34, 388
views on: appeal preparation, 353; child support, 361; 

judgment length, 403; O’Leary, 338; women judges, 
impact, 337

Picariello and Lassandro murder trial, 114
Pigeon, Louis-Philippe, 270–71
Pine Lake, 210
Pingle, Freddie, xii
Piper, R v, 262–63
POGG (peace, order and good government) powers, 265–66, 

268, 270, 271, 278, 445
police magistrates, 7–8
Porter, Marshall Menzies, 159, 188, 223, 225

biography, 159–61
judicial outlook, 165, 166–67, 189n25, 205, 206
legal community, 197, 199
personal qualities, 201, 204, 205–6, 228n15
views on: administrative appeals, 212–13; civil rights, 166–

67; mechanics’ liens, 186–87
written judgments, 166–67, 205, 206, 212–13

positivism, legal. See legal formalism
Powell, George, 147–48
Prendergast, J.E.P., 19, 25, 33
Primrose, Neil, 222
Prince Edward Island, 81n11
privacy

alternative dispute resolution, 403
Charter protection from unreasonable search and seizure (s. 

8), xi, 305, 308–9, 311
future trends, 410
JIMS program, 395

Privy Council, Judicial Committee of the, 184
Chief Justice controversy, 97, 99–100
criminal appeals, 3, 120
divorce in Board, 66

early history, xxin3, 2–3, 13
last Canadian appeal, 187–88, 190n94, 205–6
“living tree” doctrine, 309
mechanics’ liens in Wakefield, 184–88, 190n94
open court in McPherson, 136
petroleum definition in Borys, 179–80, 296
pre-existing energy leases in Huggard, 176
provincial rights, 266, 278
Riel’s appeal to, 13
seduction damages in MacMillan v Brownlee, 141–42
Social Credit legislation, 146

pro forma, defined, 445
professional associations

due process in disciplinary proceedings, 213–14
property rights

administrative appeals, 212–13
Hutterite communal ownership, 207
provincial regulatory powers in Firearms Act, 330, 365–69

prostitution
appeals, 125
entrapment, 57
public nuisance bylaws, 265, 271–74
vagrancy laws, 61–62, 64

protests and demonstrations
unlawful assembly in Jones and Stewart, 129–30, 132–34

Proulx, R v, 414, 416
Prowse, David Clifton “Cliff,” 226, 234, 251, 257

biography, 234–35
court administration, 251
judicial outlook, 218, 253, 258, 259
legal community, 388
views on: Charter, 305; due process in impaired driving, 218, 

229n101; provincial consent for federal prosecutions, 
270–71; “reading in” remedy, 309, 311; search and 
seizure, 309

written judgments, 235, 260, 261
public opinion

on Charter decisions, 299, 301–2, 323
on drug sentences, 219, 220
on equality rights in Vriend, 324n64, 370
on Ewanchuk dispute, 372–76, 380n188
on McGillivray’s rape sentences, 263–64

puisne, defined, 445
purposive interpretation, 256, 259, 261, 279, 303, 313, 408, 

410, 445

Q
QB. See Court of Queen’s Bench
Quebec, 2–3, 254, 345
quo warranto, defined, 445

R
R v Arcand, 263, 354, 412, 416, 418, 420, 441n93
R v Balkan, 218, 229n101
R v Beaudry, 416, 418, 420
R v Big M Drug Mart, xi, xvi, 258, 306, 307–8, 311–13, 

325nn116–17
R v Brady, 414, 416
R v Brown, 263–64, 358–59
R v Brydges, 305
R v Caldwell, 229n133
R v Collins, 305
R v Cutforth, 308, 325n100
R v Cyr, xvi, 61–64



460

R v Doyle, 221–22
R v Drybones, 161, 207–9, 238
R v Ewanchuk, 356, 372–76, 380n180, 380n182
R v Felton, 67–68
R v Frazer, 304
R v Gonzales, 208
R v Greffe, 305, 308, 325n101
R v Grieg, 305
R v Hall, 262
R v Harrald, 63
R v Hartfiel, 58–59
R v Hauser, 265, 266–71, 279, 283n164
R v Henry, 422
R v Johnas, 263
R v Jones, 166
R v Jones et al, 127, 129–30, 132, 134
R v Keegstra, 299, 315–19
R v Keshane, 274
R v Konkin, 264
R v Kuznetsov, 358
R v Lehrman, 221–22
R v Lougheed, 25
R v MacDonnell, 263, 414
R v MacGregor, 222
R v Malmo-Levine, 270, 283n163
R v Manysiak, 217
R v Marceau, 57
R v Mckenzie, 205
R v Moulton, 264
R v Nan-E-Quis-A-Ka, 23–24
R v Nepoose, 331
R v Nolet, 221, 222
R v Oakes, 315
R v Ollenberger, 358
R v Pacific Inland Express Ltd., 168
R v Park, 134
R v Perras, 304
R v Peterson, 218, 224, 226–27, 229n98, 229n133
R v Piper, 262–63
R v Proulx, 414, 416
R v R, 261
R v Rahime, 416
R v Rilling, 217
R v Rivet, 209
R v Robertson, 311–12
R v S (WB), 358–59
R v Sandercock, 264–65, 358
R v Schmolke, 58–59
R v Seaboyer, 305, 373
R v Shula, 164
R v Snyder, 223–24
R v Sprague, 223
R v Stanger, 306, 308
R v Stauffer, 282n117
R v Stewart, 129, 132–34
R v Stewart-Smith, 164–65, 190n51
R v Stone, 263, 414
R v Trainor, 66–69, 72
R v Unwin, 142, 147–48, 158
R v Valente, 345
R v Wald, 305
R v Westendorp, 265, 271–74
R v Williams, 304
Rahime, R v, 416
Ratushny, Ed, 232, 280n4

Re Lewis, xvi, 69–77
Re Norton, xvi, 69–77
Re Public Service Employee Relations Act, 307
real estate law, 60–61

See also land registry system
Red Deer, London Drugs v, 306
Redford, Alison M., x, xi
Reduction and Settlement of Debts Act, 142–43
Reece, Tove, 428
Reece v City of Edmonton, 405, 428, 430, 432, 441n109
Reeve v Mullen, 60–61
reference, defined, 445
Reference re Alberta Statutes, 302, 325n67
Reference re Firearms Act, 330, 365–69
Reference re Natural Gas Export Tax, 253, 265, 274–79
Reference re Orderly Payment of Debts Act, 168
Registrar, 329, 346–48
Reich v College of Physicians and Surgeons, 213–14
Reilly, Clifford P., 112
religious freedom. See freedom of religion; Hutterites
reserve judgments, defined, 3

See also judgments
Richardson, Hugh, xii, 7, 9, 13, 14, 18, 19, 20, 21, 22, 26
Riel, Louis, trial, 13, 14–15, 38
Riley, Harold, 197, 201, 222–23
Rilling, R v, 217
riots. See protests and demonstrations
Ritter, Keith, 343, 355, 382

biography, 342–43
Rivet, R v, 209
Robertson, R v, 311–12
Rock, Allan, 328
Roman Catholic representation, 35, 66, 100, 112, 114, 158, 

162, 198, 291
Rosemount Rental Developments, Medicine Hat v, 212–13
Ross, George, 197
Ross et al, Credit Foncier Franco-Canadien v, 143–46
Ross v Lieberman, 209
Rouleau, Charles Borromée, 9, 12, 14, 18, 19, 21
Round v McGongile, 259
Rowbotham, Harry, 387, 387
Rowbotham, Patricia Adele, 382, 387, 431

biography, 387–88
royalties, mineral. See energy law
Rubin, Alan, 334
rule of law

challenge by Social Credit, 148–49
habeas corpus in Re Lewis and Re Norton, xvi, 69–77
importance of, 430, 432, 434, 436, 443–44
role of courts, xiii–xv, 436, 438

Rules of Court. See Alberta Rules of Court
Russell, Anne Helen, 326, 332, 355

biography, 332, 388
court administration, 346, 392, 399
information technology, 332, 392, 393, 395–96
views on: court administration, 347–48; equality rights 

in Vriend, 332, 369–70, 372; reconsideration of 
precedent, 416, 420; sentences, 416, 420

Rutherford, A.L., 29, 40
Ryan, Matthew, 8–9

S
S (WB), R v, 358–59
Sandercock, R v, 264–65, 358
Sandison Block, 27, 30



461

Saskatchewan
early history, 19, 25, 55
en banc panels, 81n11
information technology, 440n44

Saskatchewan (Human Rights Commission) v Whatcott, 319
Saucier, Jack, 242
Savary, H.P.O., 77
SCC. See Supreme Court of Canada
Schmolke, R v, 58–59
Schuler, Virginia, 339
Scott, David Lynch, Chief Justice, 17, 38, 84, 86

biography, 38–39, 41, 107
Chief Justice Appellate Div. (1921–1923), 84–103
health, 94, 97–98, 100
inquiries and commissions, 40, 120–21
Riel’s trial, 13
Supreme Court judge, 31, 62
Territorial Court judge, 19–20, 31, 38
views on: intent, 67–68; size of panels, 118–19
written judgments, 53
See also Supreme Court of Alberta (1921–1924), Chief 

Justice controversy
Scott, Walter, 33
Seaboyer, R v, 305, 373
sedition, 66–69, 72
seduction, 25, 139–42, 166
self-represented litigants, 401–2
sentences

child sexual abuse guidelines, 338
conditional sentences, 412, 414, 416, 418, 441n93
deterrence or due process, 215–16, 218–19, 220–23
deterrence or rehabilitation, 262
historical background, 119–20, 215–16, 412
mandatory sentences, 297, 418
minimum sentences, 263
sentence appeal panels, 82n29, 244, 293, 296–97, 

324n43, 352
sentencing bench memoranda, 252, 354
spousal abuse guidelines, 338
starting point sentences, 263, 412, 414, 416, 441n93

seriatim judgments, defined, 51, 445
sexual behaviour

obscene phone calls, 164
seduction, 25, 139–42, 166
See also prostitution

sexual orientation
equality rights in Vriend, 324n64, 332, 369–72, 380n171

sexual violence
child sexual abuse, 338, 358–59
consent in Ewanchuk, 356, 372–76, 380n180, 380n182, 

380n185
deterrence approach, 358–59
difficulties for women, 264–65
dismissals on “technicalities,” 215–16
sentences, 263–65, 358–59, 414, 416, 420, 441n93
sexual history questioning, 264, 305, 373
See also prostitution

Shell Canada Products Ltd v Vancouver, 274
Shepherd, S.J., 43
Short, James, 32, 34
Shortreed, J.W.K., 332
Shula, R v, 164
Sifton, Arthur Lewis, Chief Justice, 32

biography, xv, 32, 40, 112
Supreme Court Chief Justice, 29–32, 40

Territorial Court Chief Justice, 19–20, 25, 26, 31, 32
written judgments, 32, 53

Sifton, Clifford, 32, 40
Simmons, William Charles, 43

biography, 43, 82n25, 190n44
judicial outlook, 122
views on: divorce, 66; Harvey, 121; rule of law, 71–72
written judgments, 53

Sinclair, William R. “Bill,” 226, 235, 257
biography, 235–36, 378n61
judicial outlook, 258
legal community, 389
views on: restraining orders, 212; sentence appeal panels, 

296
Singh v Dura, 306–7
Sissons, John, 209
Slatter, Frans Felling, 382, 386, 429

biography, 386–87
judicial outlook, 432
views on: Charter limitation, 426; civil action to enforce 

criminal law, 430, 432
Smith, Arthur L., 139, 142
Smith, S. Bruce, Chief Justice, 170, 193, 195, 223, 225, 226

biography, 194, 196
criminal appeals, 216
judicial outlook, 205, 216
personal qualities, 196, 204
views on: aboriginal equality, 208; drug offences, 220–21, 

223; his colleagues, 108, 289; jurisprudence of his 
court, 193; size of panels, 202; “technicalities,” 216, 
217

written judgments, 216, 217, 220–21, 260
See also Supreme Court of Alberta (1961–1974)

Smolis-Hunt, Hunt v, 361
Snyder, R v, 223–24
Social Credit. See Aberhart, William, government
Southam, Hunter v, xi, 218, 235, 305, 308–9, 311, 410
Spence, Wishart, 217
Spooner Oils v Turner Valley Gas Conservation Board, 127, 171, 

173, 174
Sprague, R v, 223
SRG, DBS v, 361–62
standards of review, 7, 403–6
Stanger, R v, 306, 308
Stanolind Oil and Gas, Crown Lumber Co v, 185
Stanton, Hugh, 196
stare decisis, defined, 54, 445

See also legal formalism
Starley v New McDougall-Segur Oil Company and Mid-West Oil 

Company, 170–71
statutory courts, defined, 2
Stauffer, R v, 282n117
Steer, G.H., 147–48
Stevenson, Brian, 338
Stevenson, William Alexander “Bill,” 184, 234, 244, 251, 279

biography, 244–45, 324n30
Charter appeals, 306, 315
judicial outlook, 259
Privy Council last appeal to, 185, 245
SCC appointment, 244, 324n30
views on: age discrimination, 259; first offenders, 262; his 

colleagues, 205, 234, 240, 288; self-represented 
litigants, 401

written judgments, 244–45, 306
written works, 161, 245, 281n52, 291



462

Stewart, Charles, 91, 92, 97, 100, 108
Stewart, R v, 129, 132–34
Stewart-Smith, R v, 164–65, 190n51
stipendiary magistrates, 7–9, 13, 14, 26n19, 209
Stone, R v, 263, 414
Strang v Cheney, 259–60
Stratton, Joseph John Walter, 255, 290

biography, 290–91
legal community, 328–29

Stuart, Charles Allan, 34, 86
biography, 33–34, 112
friendship with Harvey, 52–53
judicial outlook, 30, 34, 53–54, 57–58, 65–66
Supreme Court judge, 31, 33–34, 45
Territorial Court judge, 19–20, 26, 31, 33–34
views on: collaboration, 52; deference to trial judges, 59–60; 

divorce law, 57–58, 65–66; freedom of speech, 66; 
intent in sedition, 67–69; need to adapt the law, 55; 
qualification for public office, 62–64; rule of law, 
71–72; stare decisis, 58–59

written judgments, 32, 52–54, 57–58, 60–61, 62–64, 94
Sulatycky, Allen Borislaw, 326, 334, 339, 340

biography, 340–41
views on: impact of women judges, 337

Sunday closures
in Big M, xi, xvi, 258, 306, 307–8, 311–13, 325nn116–17
freight exemptions in Pacific Inland Express, 168

Supreme Court Act, 31, 39–40, 45, 49
Supreme Court of Alberta

about, xiii–xiv
founding date, xiv, 45
name change (1979), 254–55
See also appellate courts; Chief Justice; judiciary

Supreme Court of Alberta (1907–1921)
Appellate Division, xiv, 29, 45, 49–50
biographies, 32–39, 47–49
cases: Board, 64–66; Cyr, 61–64; Felton, 67–68; Re Lewis 

and Re Norton, 69–77; Trainor, 66–69
Catholic representation, 35, 66
civil appeals, 60
collegiality, 52, 53
common law, 55, 58
continuity with Territorial Court, 1, 7, 13, 26, 29–31, 50
courthouses, 27, 30, 51
criminal appeals, 60
deference to trial judges, 59–60
District Court, 31
early history, xvi–xvii, 29–32
en banc appeal panels, 31, 45, 47, 49–50
expansion of, 30, 39–40, 45–47, 86–87
founding date, xiv, 45
judicial districts, 31
judicial outlook, 29–30, 53–61
jurisdiction, 49–50
legal formalism, 54–59
practice and procedure, 50–51, 59
quorum, 49
reception of British law, 30–31, 55, 63, 65
remedies, 49–50
reserved decisions, 51–52
sittings, 30–31, 39, 45, 52–53
size of Court, 31, 46
size of panels, 45, 46, 49
Trial Division, 45
written and oral judgments, 32, 51–53

See also Harvey, Horace, Chief Justice; Sifton, Arthur, Chief 
Justice; and individual judges and cases

Supreme Court of Alberta (1921–1923), Chief Justice 
controversy

about the controversy, xvii, 85–87
costs, 96, 97
division of powers, 85
federal power to appoint, 3, 87–88, 90
Harvey and Scott’s friendship, 90, 94, 97, 100, 103
Harvey’s view on, 87, 92–93, 97, 98–99, 100
Judicature Act amendments, xiv, 85–88, 90, 92–93, 96–97, 

99
judicial independence, 92–93, 100, 102–3, 103n16
justices as ex officio members of both courts, 87, 93–94
Ontario model of one court, 87, 103n7
patronage, 88, 90, 99, 100, 102
provincial government views, 90
reference to Privy Council, 97, 99–100
reference to SCC, 93–94, 96–97
Scott’s health, 94, 97–98, 100
Scott’s view on, 99
See also Harvey, Horace, Chief Justice; Scott, David Lynch, 

Chief Justice
Supreme Court of Alberta (1924–1949), 139, 149

biographies, 107–18
British influence, 125, 129
cases: Jones and Stewart, 129–34; McPherson and 

MacMillan v Brownlee, 134–42
Catholic representation, 112, 114
collegiality, 125
criminal appeals, 119–20, 125–26
deference to trial judges, 125
historical background, 107–8, 126–28, 142
inquiries and commissions, 120–21
judicial outlook, 122, 124–25, 129, 148–49, 151
practice and procedure, 118–19
quorum, 118–19
salaries and pensions, 134
sittings, 125
size of panels, 118–19, 153n29
workload, 120
See also Harvey, Horace, Chief Justice; and individual judges 

and cases
Supreme Court of Alberta (1949–1961), 179, 180

age of judges, 280n8
American influence, 173, 178–79
biographies, 156–63
cases: Borys, 176–80; Spooner and Majestic and Huggard, 

171–76; Turta, 180–84; Wakefield, 184–88
Catholic representation, 158, 162
collegiality, 163
court administration, 163
criminal matters, 166–67, 168–69
deference to trial judges, 167
judicial age, 232–33
judicial outlook, 155–56, 163–65, 188–89
workload, 163
written judgments, 167–68
See also energy law; Ford, Clinton James, Chief Justice; 

O’Connor, George Bligh, Chief Justice; and individual 
judges and cases

Supreme Court of Alberta (1961–1974), 225
administrative appeals, 212–15
age of judges, 232–33, 280n8
biographies, 194–201



463

cases: Doyle, 221–22; Drybones, 207–9; Lehrman, 221–22; 
MacGregor, 222; Manysiak, 217; Nolet, 221, 222; 
Peterson, 218, 224–27; Reich, 213–14; Rilling, 217; 
Snyder, 223–24; Sprague, 223

Catholic representative, 198
collegiality, 204–5, 228n39
court administration, 201–3
criminal appeals, 214–16
deference to trial judges, 227
expansion of, 196–97, 201, 202, 203
historical background, 193, 203–4, 214–16
judicial outlook, xvii, 193–94, 203–6, 215–16, 218–19, 

220–24, 227
oral judgments, 206
practice and procedure, 201–3
sittings, 202
size of panels, 202, 228n35
workload, 201–2
See also Smith, S. Bruce, Chief Justice; and individual judges 

and cases
Supreme Court of Alberta (1974–1984)

name change (1979), 254–55
See also entries beginning with Court of Appeal

Supreme Court of Canada
Charter appeals, 305
court administration, 254, 257, 345, 353
division of powers, 265, 266
early history, 3, 9
first female appointment, 328
first female Chief Justice, 328
impact on provincial appeal courts, 257–58
leave to appeal, 257
reception of British law, 18
reconsideration of precedent, 420, 422
Registrar, 345
reversal rate for Alberta Court, 325n75
self-represented litigants, 401
standards of review, 404–6
time limits on oral argument, 399
written judgments, 294

Supreme Court of Canada, decisions
aboriginal equality in Drybones, 161, 209
Chief Justice controversy, 92–94, 96–97
child support in DBS v SRG, 362
deference to trial judge in Jones and Lyttle, 60
equality rights in Andrews, 356–57
equality rights in Vriend, 324n64, 332, 369–72, 380n171
hate speech in Keegstra, 319
impaired driving in Rilling, 217
land title errors in Turta, 184
language rights in Mahe, 322
limitation (s. 1) in Hutterian Brethren, 426, 428
matrimonial property in Murdoch, 211, 229n73
matrimonial property in Trueman, 211
mechanics’ liens in Wakefield, 187
mobility rights in Black, 315, 325n126
paramountcy over double aspect in Westendorp, 265, 271–74
pre-existing energy leases in Spooner and Majestic and 

Huggard, 171, 173–74, 176
provincial consent for federal prosecutions in Hauser and 

Canadian National, 267–68, 270–71, 283n164
provincial regulatory powers in Reference re Firearms Act, 

365–69
rule of law in Re Lewis and Re Norton, 73–74, 77
seduction damages in MacMillan v Brownlee, 141–42

sentences, 263, 414, 416, 418, 420
sexual assault in Ewanchuk, 375–76
Social Credit financial legislation, 142, 146
trespass in Eggleston v Canadian Pacific Railway, 25

Supreme Court of the North-West Territories. See Territorial 
Court

T
Taylor, H.C., 157
Territorial Court (1886-1907), 17, 21, 22

about early courts, xvi, 3, 7, 9, 13–14, 18–19, 209
appeal books and factums, 20, 50–51
biographies, 14, 19–20
cases: Eggleston, 24–25; Lougheed, 25; Nan-E-Quis-A-Ka, 

23–24
collegiality, 19, 22
common law, 14, 18–19, 23
continuity with Supreme Court of Alberta, 1, 7, 13, 26, 

29–31
criminal appeals, 9, 20
en banc panels, 3, 19
judicial outlook, 20, 22–25
number of judges, 13, 19
practice and procedure, 20, 22, 50–51
reception of British law, 18–19, 23, 27n29, 30, 63, 65
sittings, 19, 25–26
stipendiary magistrates, 7–9, 13, 14, 26n19, 209
written and oral judgments, 3, 20, 22, 51
See also Northwest Territories Appeal Court

Touchstones for Change, 350
Trainor, R v, 66–69, 72
TransCanada Tower, Calgary, 392, 402
Travis, Jeremiah, 13
Trial Division, defined, 445
tribunals. See boards and tribunals
Trudeau, Pierre, 276–77, 284, 300

Charter support, 301
judicial appointment process, 232
National Energy Program, 278
views on: division of powers, 266; divorce, 209–10; 

marijuana possession, 219
Trueman v Trueman, xvi, 211
Turner, John, 232, 267
Turner Valley, 121, 127, 169–71, 173
Turner Valley Gas Conservation Board, Spooner Oils v, 127, 171, 

173, 174
Turriff, J.G., xii
Turta v Canadian Pacific Railway, 165, 173, 180–84
Tweedie, Thomas M., 88, 114, 135, 135–36

U
ultra vires, defined, 445
Union Drilling & Development Co v Capital Oil Co, 185
United Farmers of Alberta, xvii, 90, 135
United Kingdom. See Great Britain
United Oils, Creighton v, 170–71
United States

Bill of Rights, 304, 324n65
common law, 55
court administration, 345, 353, 399
energy law, 173, 178–79
freedom of speech, 66, 69
practice and procedure, 2, 251–52
seduction laws, 25



464

sentence appeal panels, 296
stare decisis, 282n85
Supreme Court, 2, 325n107
time limits on oral arguments, 296, 399, 400

University of Alberta
difficulties for female law professors, 333
graduates appointed to Court, 190n45
LLB degrees, 190n33

University of Calgary
first female dean of Faculty of Law in Alberta, 334
first graduate appointed to QB and Court of Appeal, 387
first graduate to clerk at SCC, 387
first graduate to teach at the law school, 387

Unwin, J.H., 142, 146, 147–48, 158
Unwin, R v, 142, 147–48, 158

V
vagrancy laws, 61–62, 64
Valente, R v, 345
Van Allen, George, 200
Vancouver, Shell Canada Products Ltd v, 274
Varley, J.E., 73
Varty, Lynn, 329, 347, 391
Veldhuis, Barbara Lea, 391, 439

biography, 390–91
Vertes, John, 339
vexatious litigants, 401–2
violence. See domestic violence; sexual violence
voir dire, defined, 224, 445
Vriend, Delwin, 332, 369, 369
Vriend v Alberta, 324n64, 332, 369–72, 380n171

W
Wakefield Co. v Oil City Petroleum, 184–88, 190n94, 205–6
Wald, R v, 305
Walsh, William Legh “Daddy,” 44, 147

biography, xv, 44–45, 53, 114
Chief Justice controversy, 90
views on: definition of petroleum, 170–71; intent in sedition, 

67–68
Walter v Alberta, 207
War Measures Act, 71–72
Watson, Jack, 382, 385, 427

biography, 385–86
information technology, 392
views on: sentences, 416, 441n93
written works, 386

Watson, Laurel, 379nn112–13, 440n46
Westendorp, R v, 265, 271–74
Westerberg, Jack, 338
Wetaskiwin, 41
Wetmore, Edward L., 14, 19, 21, 23–25
Whatcott, Saskatchewan (Human Rights Commission) v, 319
Williams, R v, 304
Wilmington, Lord and Lady, 138
Wilson, Bertha, 328, 336–37, 350, 387
Wittmann, Neil Charles, 341, 355

biography, 341, 388
views on: child support, 361

women’s issues
equality rights under Charter, 301
extramarital experience and believability, 282n140
gun control, 366
prostitution, 61–62, 64

qualification for public office, 61–64
seduction and chaste character, 25
seduction and damages, 139–42
See also judicial appointments, women; sexual violence

Woods, Sidney B., 30, 96
Woolliams, Eldon, 219, 222
World War I

military scenes, 68–71, 74–75, 78–81
rule of law in Re Lewis and Re Norton, xvi, 69–77
sedition in Trainor, 66–69

Wright, Joanne, 380n188

Y
Yachimyc, Makowecki v, 55, 63

Z
Zoocheck, 428


